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Race relations in the United States have a tumultuous and painful history. The current legal
battles over race-conscious affirmative action policies simply add more fuel to the fire and
rekindle centuries-old racial conflicts and biases amongst many Americans. Some researchers
are concerned that the current never-ending legal battles are being used to eliminate race-
conscious education programs and destroy the original intent of affirmative action policies to
equalize opportunities between Blacks and Whites alike. Researchers fear that the policies will
be eradicated before the playing field has been leveled.

This study critically examined how the race-conscious affirmative action legal debate in
higher education has evolved from the implementation of the Civil Rights Act of 1964 until
2006. The researcher used two constructs of critical race theory — interest convergence and
whiteness as property - to guide the study in the examination and analysis of federal race-
conscious legal cases in higher education and state anti-affirmative action policies. The
researcher evaluated whether the evolution of the legal debates supports white privilege.
Additionally, the researcher used case study methodology to investigate whether the legal
debates relate to changes in a specific race-based legal education program, the CLEO program.
The researcher analyzed multiple sources of evidence inclusive of both qualitative and

quantitative data.



The findings in this study indicate that more reverse discrimination lawsuits are
saturating the legal landscape and include multiple White plaintiffs. Concurrently, CLEO, which
has assisted underrepresented racial minorities with entering and graduating law school, has
experienced significant changes to its funding, programs, and the racial/ethnic and academic
profiles of its students. The data support a correlation between the race-conscious affirmative
action legal debates for more than 30 years, and the significant changes in CLEQO’s funding, the
types of programs offered, and the types of students served. The findings show that an unequal
and unlevel academic playing field still exists, yet the race-conscious affirmative action legal
debate in higher education will continue until all policies and programs are annihilated. The
findings also suggest that the evolution of legal cases and anti-affirmative action policies support

the maintenance of white privilege in American society.
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1.0 INTRODUCTION

This dissertation study is a historical, legal, and critical analysis of the race-conscious affirmative
action legal debate in higher education. The study concentrates on the evolution of federal race-
based affirmative action legal cases in higher education, with an emphasis on legal education and
the legal profession. The intent of the study is to understand why there has been and continues to
be an incessant legal and political debate regarding race-conscious affirmative action,
specifically in legal education, and how these debates are related to a specific program, the
Council on Legal Education Opportunity (CLEO). The study serves as an investigation into
whether the constant legal debates and waning support for race-based programs may be related to
the United States' legal history with race and maintaining white privilege in higher education,

specifically in law school and the legal profession.

1.1  WHERE THE LEGAL DEBATE BEGAN

Some events and subjects in American history are taboo and often a hotbed for fervent debate.
An unmentionable event in history is the enslavement of Africans in America for more than two
hundred years and the subsequent issues that emerged immediately following the abolishment of
slavery, such as racial segregation and discrimination. The discriminatory practices that resulted

from legalized segregation led to inequitable educational access, resources, and opportunities for
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many minorities. In the renowned 1954 case of Brown et al. v. Board of Education of Topeka,
almost a century after the end of slavery, the United States Supreme Court found racial
segregation in public education to be unconscionable and illegal. Nevertheless, it took another
10 years before the advent of the Civil Rights Act and the utter death of legal racial segregation
and discrimination.

After the passage of the Civil Rights Act of 1964, Congress implemented affirmative
action policies to place supremacy on group rights rather than on individual rights (Graham,
1994). Thus, racial minority groups, specifically once-enslaved African Americans, held a
priority claim to benefit from what affirmative action had to offer - access to equal opportunities.
Congress’s attempt to level the playing field between subjugated minorities and the white
majority led to a resurfacing of racial tension in the form of disputes over race-conscious
affirmative action policies and programs. Today, the remnants of racial segregation and
discrimination live on through the firestorm of legal battles over race-conscious affirmative
action, which has become one of the current taboo topics resulting in divisive and explosive
discussions between individuals and groups.

Since the 1960s, the height of the Civil Rights Movement, affirmative action has
supported race-conscious policies and programs as a necessary means to address entrenched
racial inequalities in American society that had occurred for hundreds of years (Moore, 2005).
Since that time, race-conscious affirmative action policies and programs have remained a bone of
contention amongst American citizens, legislative bodies, the legal system, and educational
institutions. The challenge to race-conscious affirmative action policies has emerged primarily
in the form of reverse discrimination legal cases, legislation, and political debates, particularly

with regards to higher education programs. The legal fights began in the 1970s with the United



States Supreme Court cases of DeFunis, et al. v. Odegaard, et al. (1974) and Regents of the
University of California v. Bakke (1978). The number of higher education legal cases and
policies continued to increase throughout the 1990s, but the Supreme Court’s decision in the
2003 Michigan cases of Gratz v. Bollinger and Grutter v. Bollinger is a fresh memory in
people’s mind. Even today, the country waits with bated breath for the Supreme Court’s
impending decisions in Parents Involved in Community Schools v. Seattle School District No. 1
(2005) and Meredith, et al. v. Jefferson County Board of Education, et al. (2005) to see if the
Court will offer more guidance in interpreting the 2003 Michigan cases. The Supreme Court
heard oral arguments on December 4, 2006 and will likely render a decision in the summer of
2007. The legal debates over race and affirmative action in education continue to escalate.
Although the United States Supreme Court has held previously that affirmative action,
specifically race-conscious admissions policies, has a place in the educational arena in order to
maintain a diverse student body, many individuals and groups complain that these policies are
not based on academic merit, and are therefore, illegal forms of reverse discrimination (Grutter
v. Bollinger, 2003; Regents of the University of California v. Bakke, 1978). Proponents of
affirmative action maintain that such policies and programs are necessary to correct past
discrimination, to eradicate present discriminatory practices, and to level the playing field for
certain minority groups with access to employment and educational opportunities (Bell, 2004;
Moore, 2005). Opponents, however, argue that minorities benefit from the preferential treatment
of affirmative action simply because they are born into a protected class, and this occurs to the
detriment of qualified Whites (Moore, 2005). Regardless of the position that individuals take,
the main issue in many of the reverse discrimination legal cases revolves around the legitimacy

of minority students’ access to graduate and professional programs. In particular, resistance to



minority groups’, especially African Americans’, admission to law school has been the crux of
many race-based higher education legal cases since the 1930s and continues today with

opposition to race-conscious law school admissions programs.

1.2 STATEMENT OF THE PROBLEM

Race relations in the United States of America, specifically as they pertain to the relationship
between Blacks and Whites, have a turbulent and painful history that in many respects have not
been forgiven or forgotten. The current legal battles over race-conscious affirmative action
policies simply add more fuel to the fire and rekindle centuries-old racial conflicts, biases, and
misunderstandings amongst many Americans. The racial divide gets wider and some say that it
is attributed to race-sensitive policies and programs that are discriminatory and no longer have a
place in today’s society. Legal and education researchers are concerned, however, that the
current never-ending legal battles are being used to eliminate race-conscious education programs
and destroy the original intent of affirmative action policies to equalize opportunities for Blacks
and Whites alike (see Bell, 2003, 2004; Bowen & Bok, 1998; Ladson-Billings, 1998; Lawrence,
2001). The fear among researchers is that the policies will be eradicated before the playing field
has been leveled between White Americans and people of color. In their compelling study on
race-sensitive admissions programs at elite and selective higher education institutions, Bowen &
Bok (1998) believed that the fight over race-sensitive policies is deeper than the issue of whether
the policies are fair or appropriate in this day and age. They noted, “In colleges and professional
schools that admit nearly every qualified applicant, there is little to debate....It is when there are

strict limits on the number of places in an entering class and far more qualified applicants than
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places, that the choices become difficult and the issue of ... race comes to the forefront” (Bowen
& Bok, 1998, p. xxvi). In other words, as more racial minorities vie for these limited spaces,
more arguments arise regarding the use of race in admissions policies, and who has the right to
be admitted into certain programs at certain institutions of higher education.

Admission to law school is a prime example of where these racial arguments arise most,
even though more Whites dominate the legal profession. In fact, the percentage of minority
lawyers, which has been stagnant and on the decline since the mid-1990s, is still diminutive
compared to the percentage of White lawyers (Chambliss, 2004). Conversely, the number of
minority groups in the United States is dramatically increasing every year, yet the legal
profession does not reflect this increase in minorities. The U.S. population is 70 percent White
and 30 percent people of color, but the number of minority lawyers hovers around 10 percent
(American Bar Association, 2004). According to Moore (2005), the legal profession, with
lawyers being the representatives and gatekeepers of the United States Constitution, should
reflect a diverse society of all races, colors, and creeds in order for equity and democracy to
prevail. The legal profession, however, has had a history of excluding racial minorities,
particularly African Americans. One researcher estimated that in 1950, there were only 1,450
Black attorneys out of a total of 221,605, which was 0.65 percent of the profession (Kidder,
2003). After several racial discrimination legal cases, such as Sweatt v. Painter (1950), the
Supreme Court held that Blacks had a right to an equal education like their White counterparts,
so more Blacks entered institutions of higher education and law schools. However, another
barrier to the legal profession was created - the Law School Admissions Test (LSAT).

The LSAT was developed in 1948, but the Law School Admissions Council’s (LSAC)

record of scores go back to around 1958 (DeFunis, et al., 1974; LSAC, 2006). Due to the timing



of when the LSAT was implemented, required as a part of law school admissions, and tracked by
the LSAC, it appeared as though the LSAT was being used as yet another bar for Black students’
admission to law school. After all, Black students were not receiving the same educational
opportunities or access to knowledge as many White students attending elite undergraduate
institutions and apprenticing for practicing lawyers; thus, high scores on the LSAT posed a
challenge to Blacks (LSAC, 2006; Pye, 1987). One legal scholar acknowledged that the LSAT
was originally created to be a tool to aid the admissions process, not a foolproof gauge for merit
(LaPiana, 2001). Since the 1960s, however, the LSAT’s use has been perverted since law
schools often use the LSAT as the sole tool for admissions, which excludes entire minority
groups who can do the work (LaPiana, 2001). Given the exclusionary nature of the legal
profession generally and LSAT specifically, it was not surprising that by 1960, the number of
African American attorneys had only risen to 2,180 out of a total of 285,933, which was still a
dismal representation at 0.76 percent of the profession (Kidder, 2003). In the 1970s, two legal
scholars predicted that the challenge of the future would be increasing the number of Black
lawyers from 1 percent to 12 percent (Parker & Stebman, 1973). Unfortunately, the challenge
remains to this day.

In 2000, minorities' comprised approximately 9.7 percent of all lawyers, which is only 2
percent higher than in 1990 (Chambliss, 2004). About 3.9 percent of these minority lawyers in
2000 were African American (Chambliss, 2004). Minority representation among lawyers is
significantly lower than minority representation in other professions, such as
accountants/auditors (20.8%), architects (14.9%), physicians and surgeons (24.6%), physical

scientists (30.1%), postsecondary teachers (18.2%), computer scientists (23.1%), and civil

! The author of this document used the terms “minorities” and “minority representation” to encompass the following
racial/ethnic categories: (1) African American, (2) Hispanic, (3) Asian American, and (4) Native American.
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engineers (16.7%) (U.S. Census Bureau, 2000). Moreover, according to the 2002 Bureau of
Labor Statistics, combined African American and Hispanic representation among U.S.
professionals was 13.6 percent, compared to 7.7 percent among lawyers (U.S. Census Bureau,
Statistical Abstract of the United States, 2002, 2004). Based on these statistics, the playing field
is not level between racial minorities and White Americans in the legal profession, yet the
ferocious legal debates regarding to utilization of race-sensitive affirmative action policies in

higher education admissions are alive and well.

1.3 PURPOSE OF THE STUDY

Traditionally, African Americans and other subjugated racial minorities have been excluded
from law schools because they usually have lower LSAT scores and undergraduate grade point
averages (GPAs) than their White counterparts, even though they may be just as capable of doing
well in law school and in the legal profession. Higher education admissions scholars have
conducted studies that revealed no meaningful statistical relationships between test scores and
academic performance for minority students, especially in law schools (Olivas, 1999). During
the Hopwood v. Texas (1996) lawsuit, researchers found that for Black students attending the
University of Texas Law School, the correlation of combined LSAT scores and undergraduate
GPAs to first-year grades was only 0.28 (Olivas, 1999; Sturm & Guinier, 1996). Similarly, at
the University of Pennsylvania School of Law, the correlation for all students was 0.11 for first-
year, 0.15 for second-year, and 0.21 for third-year grades (Olivas, 1999; Sturm & Guinier, 1996).

Based on a LSAT cut-off score of 145, however, over 60 percent of Black applicants will be



presumptively denied compared to only 20 percent of White applicants who would be
presumptively denied (Randall, 2005).

Wightman (1997), an education researcher, studied bar passage rates among students who
were admitted into law school, successfully completed law school, and passed the bar
examination. She researched how some of these same students typically would have been denied
admission if only their LSAT scores and undergraduate GPAs were considered in the admissions
process (Wightman, 1997). Wightman’s study (1997) focused on students who would not
typically gain admission to law school and those students who would gain admission using a
LSAT/GPA-combined regression model. The results of the study indicated that the students who
were predicted not to be admitted based on lower LSAT scores and undergraduate GPAs, which
were primarily Black and Latino students, had bar passage rates that ranged from 72.5 to 93.3
percent (Wightman, 1997). The students who were predicted to be admitted based on their
higher scores, had very similar bar passage rates that ranged from 85.2 to 96.6 percent.
Wightman (1997) concluded that there is little to no difference in the likelihood of passing the
bar examination between students predicted to be admitted into law school and those predicted
not to be admitted according to the model that depended only on LSAT scores and undergraduate
GPAs for admission. Thus, abolishing race-conscious affirmative action policies and programs,
namely legal education programs, in favor of relying on test scores for admissions that have little
or no significant correlation to academic success and bar passage rates will likely result in the
reduction of qualified racial minority students in law schools and thus the reduction of racial
minority lawyers in this country.

Professional schools, particularly law and medicine, are highly selective, so “the effect of

barring any consideration of race would be the exclusion of more than half of the existing



minority student population from these professions” (Bowen & Bok, 1998, p. 282).
Nevertheless, successful race-conscious education programs are under attack in the legal system
and are being phased out before higher education access and opportunities have been equalized
between the white majority and racial minority groups. Therefore, this dissertation study
critically analyzes the federal race-conscious affirmative action legal cases in higher education
and state anti-affirmative action policies that have emerged since the implementation of Civil
Rights Act of 1964. Furthermore, this study examines how the legal cases and policies may be
related to the function and feasibility of an actual federally mandated race-conscious affirmative
action program, the Council on Legal Education Opportunity (CLEO), and the future of similar

programs.

1.3.1 Research Questions

The following research questions guide this dissertation study:

(1) How have the federal race-conscious affirmative action legal cases in higher
education and state anti-affirmative action policies evolved since 19647

(2) How, if at all, do the ongoing legal debates in higher education reflect the support for,
or maintenance of, white privilege as defined by the interest convergence and whiteness as
property constructs of critical race theory?

(3) How, if at all, is the race-conscious affirmative action legal debate in higher education
related to the original intent, current operations (i.e., the admissions criteria of fellows and
associates, the number of summer institutes, funding, and the creation of new programs), and

future viability of the CLEO program?



(4) Given the legal debates, what are the future implications for race-based affirmative
action policies and programs, and the admittance of racial minorities, particularly African

Americans, in law schools and the legal profession?

1.3.2 Background — The CLEO Program

CLEO is a federal preparatory program for potential law students, which was started in 1968 due
to the low numbers of racial minorities in American law schools and the legal profession. Prior
to the creation of CLEO, on average only 200 African Americans graduated from law schools
annually out of 10,000 law students in the 1950s and 1960s (Gellhorn, 1968). The Law School
Admissions Council (LSAC) was disturbed that law schools were placing significant weight on
the LSAT, which was having a disproportionate impact on disadvantaged minority groups being
admitted to law schools. In fact, some law schools established an arbitrary floor to the LSAT of
around 400, which was equivalent to around the 13" percentile and operated as an absolute bar to
many minority students (Slocum, 1979). The Association of American Law Schools (AALS)
Committee on Racial Discrimination found on a national basis that Blacks and other minority
groups were not getting into law school because of “low aptitude scores plus academic records
that were usually spotty at best and were made in substandard colleges” (AALS Proceedings,
1964). Accordingly, in 1965, the American Bar Association (ABA) and the AALS created a
special Minority Groups Project to survey the overall enrollments of racial minority groups
gaining access to law school and the legal profession (O’Neil, 1970; Slocum, 1979).

The Project’s survey found that 700 Black students were enrolled in ABA-approved law
schools during the 1964-65 school year, which was 1.3 percent of total law school enrollment

(O’Neil, 1970). This overwhelmingly low percentage of Black students was inflated because
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267 of the students attended predominantly Black law schools, such as Howard, Texas Southern,
and Southern University; thus, less than 1 percent of Black students were enrolled in
predominantly White institutions (AALS, 1964). O’Neil (1970) opined that the law and the legal
profession were either attractive to only a very small portion of minority graduates, or the
application and admission process to law schools presented higher than usual barriers for
minority applicants attempting to enter law schools. Rosen (1970) claimed, however, that the
law schools’ lackadaisical attitudes to redress the racial imbalance within the schools strongly
contributed to the low number of racial minorities in law schools.

While some law schools developed special minority programs in the early to mid-1960s,
such as the University of Toledo, New York University, Emory University, the University of
Denver, the University of New Mexico, and Harvard University, to insure that Blacks, Latinos,
and other underrepresented minority groups had an opportunity to enter law school, these
programs were not far-reaching enough to make a significant impact on the number of minorities
entering the legal profession (Slocum, 1979). Furthermore, these special admissions programs
created other problems. First, the programs led disadvantaged minority students into a world that
did not welcome them into the student body and did not consider the minority student’s history
and interests when teaching; therefore, many of these students did not perform as well, dropped
out, or failed. In addition, minority students in the special admissions programs were often
stigmatized and accused of entering law school on lower academic standards than their White
counterparts (Cerminara, 1996). Undoubtedly, something more was needed to make a
difference, or something that would have a dramatic effect on recruiting qualified,

underrepresented minorities and increasing the retention of these students on a national level.
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As a follow-up to the initial 1965 survey, the American Bar Association’s Board of
Governors authorized a committee to explore the type of program best calculated to encourage
and assist qualified minorities to enter law school and the legal profession (Burns, 1975). In
1967, the committee found that although minority groups, such as African Americans, Latinos,
and Native Americans comprised about one-third of the United States’ population, attorneys
from these minority groups comprised only one to two percent of the legal profession (Burns,
1975). The committee’s report articulated that many minority students had the necessary
qualifications to become lawyers but were not entering law school because of lack of financial
support, cultural and academic disadvantages, and misunderstandings of the purposes of law and
the legal profession (Burns, 1975). During the same time, the Office of Economic Opportunity
(OEO) sponsored a series of meetings of leading educators to discuss the shortage and problems
of minority law students. These meetings led to the formation of the Council on Legal Education
Opportunity (CLEO) (Parker & Stebman, 1973). The ABA in partnership with the AALS, the
LSAC, the National Bar Association (NBA), and LaRaza National Lawyers Association (a
Latino organization) sponsored CLEO to provide opportunities for qualified minority persons
from economically and educationally disadvantaged backgrounds to enter law school (Burns,
1975; Slocum, 1979). OEO provided most of the funding, with a $500,000 grant during CLEQO’s
first year (CLEO Annual Report, 1998). The partnership later reached out to include the
Hispanic National Bar Association (HNBA), the National Asian Pacific American Bar
Association (NAPABA), and Society of American Law Teachers (SALT) in 1972, 1990, and

1997 respectively (CLEO Annual Report, 1998).
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CLEO was chartered on October 5, 1968, with the official backing of federal agencies
and organizations as well as private bar associations. In the beginning, the CLEO By-laws
specifically outlined its purpose, which was:

to expand and enhance the opportunity to study and practice law for members of

disadvantaged groups — chiefly Negroes, American Indians, and Ibero-Americans — and

thus help to remedy the present imbalance of these disadvantaged groups in the legal

profession of the United States (Fulop, 1970).

CLEO?’s specific purpose was to give Blacks, American Indians, and Hispanics, who historically
have been denied access to law school because of low LSAT scores and undergraduate GPAS as
well as attending substandard undergraduate institutions, an opportunity to prepare for law
school studies, hopefully attend and graduate from law school, and enter the legal profession.
The goal was to bring more than 300 minority lawyers into the profession by 1973, and the pre-
law summer institutes were the vehicle used to fulfill CLEO’s purpose and objective (Gellhorn,
1968). Given CLEOQO’s original intent to provide opportunities to minority persons, its very
existence was married to the concept of affirmative action. CLEO was not created to exclude
potential law students on the basis of race and did not have a two-track system, one for minority
group members and one for majority students, but an overwhelming number of CLEO
participants were minority students (Slocum, 1979). Ostensibly, CLEO became one of the first
federal race-conscious affirmative action programs in higher education.

During CLEO’s introductory year, the summer institutes operated for eight-week
sessions, but it was cut back to six-week sessions in 1969 (O’Neil, 1970). The six-week regional
summer institutes were held at numerous law schools throughout the United States, and the

students typically attended during the summer immediately preceding their entry into law school.
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The summer institute concept mirrored the Upward Bound programs sponsored by the
Department of Health, Education, and Welfare (HEW - later the U.S. Department of Education),
except CLEO was for potential law students and not potential undergraduate students. The
purpose of the regional subdivisions was to insure that CLEO served students around the
country, and to give a cognizable, racial, or ethnic character to each institute. For example,
schools in the southwestern part of the United States would be most representative of Mexican
Americans, and the northeast region would serve more Black students (Slocum, 1979).

The summer institutes functioned both as skills enhancers and as recruitment programs
for participating law schools (Cerminara, 1996). CLEO’s summer institutes helped prepare
qualified minority students for the rigors of law school by exposing the students to one or two
substantive first-year law courses, such as torts, contracts, or property, and a legal research and
writing course. For the most part, the law faculty at each summer institute taught the same
courses and used the same pedagogical methods that were typical in law school classes — usually
the Socratic method of law teaching and the case method of legal analysis (Slocum, 1979). At
the end of the six weeks, the law faculty at each participating law school would evaluate the
academic performance of the CLEO students. The CLEO students who successfully completed
the summer institutes were certified and deemed CLEO fellows. The CLEO experience worked
to strengthen the skills of the disadvantaged, minority students interested in attending law school,
while also serving as a tool for assessing the abilities of students who appear not to be qualified
for law school based on the usual predictors of LSAT score and undergraduate GPA (Cerminara,
1996). There was the hope that many students who were not accepted into a law school because
of their mediocre LSAT scores and undergraduate GPAs would be admitted after completing the

CLEO summer institute and proving they could successfully matriculate through law school.
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CLEO had developed, in conjunction with cooperating law schools, the *“conditional admit”
category in which students were conditionally admitted to law school pending the outcome of
their CLEO evaluation (Slocum, 1979).

Since finances were an issue for most minority students, CLEO students attended the
summer institutes without charge and were provided living expenses and stipends during the
summer (Rosen, 1970). To help summer institute fellows who attended law school, CLEO
provided financial assistance to its fellows throughout their three-year law school career. Living
stipends of $1,500 a year for three years were guaranteed to CLEO fellows completing the 1968
summer program (Parker & Stebman, 1973). Furthermore, the law schools admitting these
CLEO fellows provided financial support for tuition and fees, usually by grants or waivers and
occasionally through loans (Parker & Stebman, 1973). During those early years, CLEO was
funded primarily by OEO and other government agencies with some assistance from private
foundations (Gellhorn, 1968).

In 1968, CLEO had four regional summer institutes from the East Coast to the West
Coast, which were hosted by elite law school institutions like Harvard; 161 students enrolled in
the CLEO program, and 151 students actually completed the program to become fellows (CLEO
Annual Reports, 1998; Slocum, 1979). By 1969, the number of CLEO fellows and summer
institutes, which included host institutions like Columbia, NYU, University of Virginia, Duke
University, and University of California at Berkeley, almost tripled. In 1969, CLEO had 10
summer institutes, in which 448 students enrolled and 444 completed the program (CLEO
Annual Reports, 1998; Slocum, 1979). During the 1968-69 school year, the number of Blacks

studying law had risen to approximately 1,254 (AALS Newsletter, 1968; Parker & Stebman,
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1973). In the 1969-70 academic year, the minority enrollment was 2,933 of which 20 percent
were CLEO fellows (Burns, 1975).

During its first three years, 722 CLEO fellows entered law school. CLEQO’s retention
rates among its first-year law students have been approximately 80 percent since its inception
(Burns, 1975). From 1968 to 1970, the number of law students increased from 68,562 to 86,028
(American Bar Foundation, 1972). During the same time, the number of minority law students
increased from 944 to 1,468 (LSAC, 1969, 1970). Further, the number of Black lawyers in the
United States had reached about 4,000 in 1970 (Chambers, et al., 2005). By 1973, the number of
individuals admitted to the bar hit record numbers, with 30,075 people passing bar examinations
and another 804 being admitted to the bar by diploma (American Bar News, 1974). CLEO
seemed to have fulfilled the goal of having 300 minority students enter the legal profession by
1973. Moreover, the number of students of color entering law school continued to increase in
the 1970s, and by 1976 there were 9,500 students of color in law school (Moore, 2005). From
the time CLEO was founded in 1968, the legal profession started to change and, for the first
time, started to reflect a more representative sample of an increasingly colorful society.

Despite CLEQ’s success of increasing the number of minorities in the legal profession, it
was beginning to face some serious difficulties in the 1970s. Funding was one issue, but the
biggest issue arose regarding CLEQ’s identification and justification as a special admissions
program for minority students. While some researchers noted that there were several compelling
reasons for developing special programs like CLEO, such as evaluation, preparation, and
supplemental education, there were also innumerable difficulties with designing and operating
them (Burns, 1975; Rosen, 1970). Rosen (1970) explained several difficulties that were

characteristic for the 1960s and 1970s that are still major obstacles in the 21* century, such as the
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issues of educational merit, backlash, constitutionality, stigma, and economics. In the 1970s,
Robert O’Neil, former CLEO consultant and Chairman, responded to this quandary by
expressing that
Efforts to equalize access to higher learning for minority students exemplify the
paradox of institutional racism .... Thus, educational institutions are caught in a
constitutional trap — neutrality of response reinforces the effects of prior discrimination;
positive efforts to redress the balance may flounder on the shores of questionable racial
classifications and inequality of opportunity for those students of both majority and
minority ethnic groups who are hampered by institutional denial of preferential
treatments (O’Neil, 1970, p. 281).
CLEO and its supporting law schools struggled with being two-faced for the sake of equality.
One face could justify the attempt to right the wrong of past discrimination by giving an
opportunity for subjugated minority groups to prove they could succeed in law school. The other
face could not help but to question the constitutional fairness of having special law school
admissions programs specifically for certain racial minorities. Slocum (1979) suggested that the
real issue was not about constitutionality or meritocracy, but about whether United States
citizens were prepared to recognize and meet the long outstanding socioeconomic debt owed to
racial minorities of this country. Specifically, he stated that “[T]he disposition of claims by
Blacks and other minorities cannot be obscured by focusing attention upon the rights of the
majority to remain in absolute control of one of the most highly-valued commodities one can
obtain — an extremely marketable law degree...” (Slocum, 1979, p. 345). In other words, Blacks
and other disadvantaged minority groups were entitled to call in the unpaid debt taken out

hundreds of years ago with no hopes of repayment. CLEO was simply the debt collector that had
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the resources to get some form of reimbursement, which was access to a prestigious and
powerful legal education.

In the mid-1970s, the response to the CLEO program was just a reflection of what was
going on in American society — attacks on race-sensitive affirmative action policies and
programs. Although more work needed to be done in leveling the playing field and creating
equal opportunities for all citizens, the ongoing legal debates regarding race-conscious
affirmative action policies in education and employment were beginning to take a toll on this
country, including the legal profession. The percentage of minority law students and lawyers
started leveling off in the 1980s. Although CLEO also may have felt the heat of the legal
debates, the question remained what the legal controversy would mean to how CLEO fulfilled its
original purpose, and whether racial minorities would continue to benefit from the summer
institutes that were specifically created to increase the number of underrepresented minorities in

American law schools and the legal profession.

1.4  THEORETICAL FRAMEWORK - CRITICAL RACE THEORY (CRT)

The researcher uses the critical race theory constructs of interest convergence and whiteness as
property to inform the research and analysis in this study. The constructs are used in the analysis
of the legal cases and anti-affirmative action policies in order to elucidate some reasons for the
waning support for race-conscious affirmative action programs that help provide access to higher
education institutions. Critical race theory (CRT) is a legal studies movement that was started in
the 1970s by legal scholars who were disenchanted with legal analysis and civil rights legislation

as they related to race, racism, and power in American society. Critical race theorists insisted on
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“a complete reinterpretation of civil rights law with regard to its ineffectiveness in addressing
racial injustices, particularly institutional racism and structural racism in the political economy”
(Lynn & Adams, 2002 citing Parker & Lynn, 2002, p. 9). These theorists needed society to
understand that race and racism were fundamentally ingrained in American social structures and
historical consciousness and hence shaped this country’s ideology, legal systems, and
fundamental conceptions of law, property, and privilege (Bell, 1984; Crenshaw, Gotanda, Peller,
& Thomas, 1995). Critical race theorists have developed several analytic constructs to
illuminate the racial inequalities that occur in various aspects of society, and how the law and
society has responded to the inequalities. Interest convergence and whiteness as property are just

two of the popular constructs, but they are the two utilized in this study.

14.1 A CRT Construct - Interest Convergence

When addressing those who say that racism no longer exists in today’s society, one of the CRT
founding fathers, Derrick Bell, proposes the idea of “interest convergence” to explain the so-
called benefits that Blacks on a whole have reaped over the past 50 years (Bell, 1980; Delgado &
Stefancic, 2001). Bell (1980) defines interest convergence as the temporary alignment of the
self-interest of elite Whites and the interests of Blacks. The notion of interest convergence, also
known as material determinism, sets forth the belief that racism benefits white elites materially
and working-class people physically, which results in a society having no interest in eradicating
racism (Delgado & Stefancic, 2001).

Specifically, litigation involving racial issues over the past four or five decades that
appear to protect the basic rights of Blacks have been closely connected with the defense of
interests that Whites in policymaking positions perceive as being important to them (Bell, 1980;
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Delgado & Stefancic, 2001). For instance, Derrick Bell (1980) claimed that the Brown v. Board
of Education of Topeka decision in 1954 came down at a time when a distraction was needed
from the United States’ business as usual — racial discrimination. The landmark civil rights
decision intentionally coincided with the United States’ struggles with the Cold War, which
entangled the loyalties of individuals in Third World countries who were black, brown, and
Asian, and could succumb to the power of Communism and threaten U.S. democracy (Bell,
1980). It was then, 1954, that the U.S. decided it could not politically afford to continue to carry
stories of lynchings, racist sheriffs, murders, and blatant discrimination while battling
communism (Bell, 1980; Delgado & Stefancic, 2001). As Derrick Bell explained, “Self-interest
has been described . . . as the most basic and important force underlying white policy and action
vis-a-vis blacks . . . [which] more often than not serves the interests of the actors or is accounted
for by an incorrect perception of objective interest” (Bell, 1980, p. 40). The basic civil rights
conferred in the Brown case converged with the self-interests of U.S. foreign policy and White

policymakers (Bell, 1980; Dixson & Rousseau, 2005).

1.4.2 Another CRT Construct — Whiteness as Property

Whiteness as property is one of the few CRT constructs where the analysis involves a stronger
and more cohesive relationship between race and class. This analysis describes the interplay
between democracy and capitalism as it relates to property rights in this country (Ladson-
Billings & Tate, 1995). The origins of property rights in the United States are rooted in racial
domination and oppression (Harris, 1993). Blacks were subjugated as slaves and treated as
property, and through slavery, race and economic domination were fused. As a legal institution
in the United States, slavery treated slaves as property that could be transferred, assigned,
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inherited, or posted as collateral. As property, slaves were not afforded the rights or privileges of
other citizens. Whites as citizens, however, wholly owned the right to possess property, such as
land, businesses, and slaves (Harris, 1993).

The U.S. Supreme Court first addressed the issue of whether slaves were citizens or
property in the Dred Scott case. The petitioner, Dred Scott, asked the Court to consider him a
free man based on his temporary residence in the free territory in the state of Illinois. The Court
noted that Blacks were not included in the word “citizens” in the Constitution because they were
property; therefore, Dred Scott could not claim any rights or privileges afforded to citizens in the
Constitution (Dred Scott, 1857). Whiteness was the characteristic, the attribute, and the property
of the free human being. Critical race theorists assert that the United States was and is a nation
built on property rights. One critical race theorist, in particular, insisted that the law has
accorded “holders” of whiteness the same privileges and benefits accorded holders of other types
of property (Harris, 1993). The critical characteristics of this privilege are displayed by the fact
that white people can use the law to establish and protect an actual property interest in whiteness,
as illustrated in the legal legacy of slaves as property and the seizure of land from Native
Americans (Harris, 1993). Therefore, Harris (1993) proposed the “property functions of
whiteness” to explicate the privileges and benefits that the law gives to white people, which are
equivalent to the legal rights given to other property owners. The property functions of
whiteness are: (1) the right of disposition; (2) right to use and enjoyment; (3) reputation and

status property; and (4) the right to exclude (Harris, 1993).
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1.5 RESEARCHER’S ASSUMPTIONS

The researcher selected law school and the legal profession as the unit of analysis because the
researcher assumes that White Americans perceive a legal career to be a privileged profession
that represents power; thus, access of certain groups must be limited. Throughout history, many
of the race-based legal cases, including the ones today, have pertained to law school admissions
policies. There are privileges and power that go along with a legal education, which ultimately
become forms of white property. This assumption is supported by the fact that most of the
nation’s leaders have law degrees (see Justice O’Connor’s opinion in Grutter v. Bollinger
(2003), which will be discussed later in this study), many of whom are White. Furthermore, a
legal career is one of the few professions where individuals have an opportunity and the power to
make sweeping social and legal changes. For instance, Thurgood Marshall successfully
represented his clients, achieved victory on their behalf, and made extraordinary changes to civil
rights laws and education policies in the cases of University of Maryland v. Murray (1936),
Sipuel v. Board of Regents of the University of Oklahoma, et al. (1948), McLaurin v. Oklahoma
State Regents for Higher Education, et al. (1950), Sweatt v. Painter (1950), and Brown, et al. v.
Board of Education of Topeka (1954) just to name a few. Of course, Thurgood Marshall later
became a Supreme Court Justice in 1967.

Thurgood Marshall used his legal training to become an agent for social change, and his
legal opinions reflected his nature of being a vocal spokesperson for civil rights as well as his
thirst for justice and equality for all. Thus, the researcher asserts that White Americans believe
that a legal education gives them the authority, privilege, and opportunity to make laws and
enforce them to the benefit of Whites and to the detriment of Blacks. Some White people would

not want such power revealed or reversed to benefit Blacks or other racial minorities with an
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influx of minority lawyers and justice-seekers like the late great Thurgood Marshall. With this
type of power to make and enforce the laws, the never-ending legal debates regarding race-
conscious affirmative action are expected. Accordingly, the annihilation of policies and
programs, such as the CLEO program that supports race-sensitive affirmative action and gives
subjugated racial minorities an equal chance to compete, is probably inevitable.

This study is an attempt to remind people of the United States’ history with race, and the
use of the law to perpetuate white privilege, especially in higher education. The researcher uses
the term “playing field,” a term commonly used to describe minority groups’ access to certain
venues like higher education institutions through affirmative action. Because the United States is
a country controlled by laws, the term “playing field” is being used traditionally as well as
metaphorically to characterize the law — who has the right to attend law school, enter the legal
profession, and make, interpret, and enforce the laws of this society. The researcher asserts that
the legal playing field is unlevel and unequal so long as the ongoing legal debates are employed
to deny certain racial groups access to law schools and equal representation in the legal

profession.

1.6 RESEARCHER’S BACKGROUND

To understand the researcher’s point of view on this topic, it is important to note that the
researcher conducting this study is an African American attorney who has practiced law and has
focused on issues in employment discrimination and civil rights litigation. The researcher
believes that some aspects of race-based affirmative action policies and programs are good and

generally result in some positive outcomes for society. Additionally, the researcher knew about
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the CLEO program prior to this study and knows minority attorneys who have greatly benefited

from the program.

1.7 DELIMITATIONS OF THE STUDY

This dissertation study was limited to analyzing the issues arising from race-conscious
affirmative action legal cases and state anti-affirmative action policies directly related to higher
education, not employment, minority contracts, or any other societal or political issues in
affirmative action. Additionally, this study focused on some changes that may have occurred in
a specific federal race-conscious affirmative action program, the Council on Legal Education
Opportunity (CLEO), which is a legal education program. The examination of CLEO’s data
mainly highlights the summer institutes, the admissions criteria for prospective law students
participating in the summer institutes (e.g., race/ethnicity, GPAs and LSAT scores), and the
program’s funding sources. The data collection methods were limited to reviewing CLEO’s
documents, archival records, and conducting interviews with key CLEO administrators and
advisors. The data analysis in this dissertation included many racial and ethnic minorities,
namely Latinos, Native Americans, and Asians, and the analysis has been helpful in
understanding the impact that the legal debates may have had on these particular racial and
ethnic groups. Nevertheless, the core of this study examined the racial and legal history between
Blacks and Whites. Additionally, the study examined whether the current race-conscious
affirmative action legal debates may correlate to Black people’s access to the CLEO program,

law school, and the legal profession.
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1.8 LIMITATIONS OF THE STUDY

The scope of this study was limited to researching one federal race-conscious affirmative action
higher education program — CLEO, a legal education program. Consequently, the findings may
or may not be applicable to other affirmative action education programs, or similar programs that
offer higher education preparatory programs for economically disadvantaged students and racial
minorities. Furthermore, the researcher experienced some problems with finding complete files
at the CLEO program that contained all the necessary student and funding information.
Accordingly, the researcher was limited to analyzing the data that were available. The researcher

assumes that CLEQ’s archival records and documents contained accurate information.
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20 SECOND CHAPTER

21 REVIEW OF RELATED LITERATURE

The United States of America is a country built on laws. The United States Constitution is the
baseline from which citizens’ rights are measured. Most of the major legal cases in the United
States’ history rely on the language outlined in constitutional amendments and legislation to
support or oppose current race-conscious affirmative action policies. Therefore, this literature
review begins with a discussion of the outcomes and analyses of federal race-based legal cases
and legislation from the mid-1800s through the implementation of the Civil Rights Act of 1964.
Part of this analysis includes the discussion of race-based legal cases that were directly related to
racial minorities’ access to education. The history of legal cases and legislation that discussed
racial issues may shed some light on why race-conscious affirmative action policies were
established as well as why legal debates regarding these policies in higher education have been
continuous since the early 1970s. Moreover, the earlier legal cases and legislation may give a
clearer understanding of society’s current attitudes about race, race relations, and white privilege.
Additionally, the review examines this country’s initial creation and purpose of
affirmative action policies, and some of the common arguments for and against such policies.
The review then explores a few federal affirmative action programs that were created after the

Civil Rights Act of 1964 to assist disadvantaged racial minorities in gaining access to higher
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education. Finally, the literature review discusses the theory that frames the study - critical race
theory. The review examines the origin of critical race theory and its tenets, some of the major
criticisms that have abounded regarding the theory, and how critical race theory’s constructs
have expanded into analyzing equity issues in education, including the legal debates surrounding

race-based affirmative action.

2.1.1 A History of Race-Based Legal Cases and Legislation

In 1857, the United States Supreme Court decided one of the most crucial legal cases that even
now impacts how society thinks about people’s race and color, particularly black and white.
This case was Dred Scott v. Sanford. The question was simple but the outcome is still profound:
“Can a negro, whose ancestors were imported into this country, and sold as slaves, become a
member of the political community formed and brought into existence by the Constitution of the
United States, and as such become entitled to all the rights, and privileges, and immunities,
guaranteed by that instrument to the citizen?” (Dred Scott v. Sanford, 1857). In this case, the
petitioner, Dred Scott, asked the Supreme Court to consider him a free man based on his
temporary residence in the free territory within the state of Illinois. The Supreme Court held that
Scott was not a United States’ citizen, and his four-year residence in Illinois did not alter his
slave status (Dred Scott v. Sanford, 1857).

The Court based its decision upon the fact that the U.S. Constitution considered Black
people as property, not human beings (Dred Scott v. Sanford, 1857). In its analysis, the Court
considered the Black race to be separate from the White race by indelible marks, and laws
established this fact by thinking and speaking of Blacks as human property, while Whites were
superior and entitled to all of the privileges granted in the U.S. Constitution and Declaration of
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Independence. Whiteness determined one’s legal status as a free person or a slave (Dred Scott v.
Sanford, 1857).

In the Dred Scott case, the Supreme Court made two salient points regarding what the
founders of this country thought of African American people, which has likely produced the
chronic racial tension that exists today between Blacks and Whites:

(1) We hold these truths to be self-evident: that all men are created equal....The general
words above quoted would seem to embrace the whole human family....But it is too
clear for dispute, that the enslaved African race were not intended to be included, and
formed no part of the people who framed and adopted this declaration....

(2) No one of that race [Black] had ever migrated to the United States voluntarily; all of
them had been brought here as articles of merchandise. The number that had been
emancipated at that time were but few in comparison with those held in slavery; and
they were identified in the public mind with the race to which they belonged, and
regarded as a part of the slave population rather than the free.... (Dred Scott v.
Sanford, 1857).

These two statements intimate that Blacks were outsiders brought into the United States of
America to be owned, used, bought, and sold like goods and services, with no rights or human
consideration. The Constitution treated a slave as property and equivalent to three-fifths of a
person for purposes of apportioning representatives and taxes among the states (United States
Constitution, Art. I, 8 2, 1791). Therefore, Blacks were property and an inferior race, so they
were not accorded the personal rights and privileges that the Constitution extended to naturalized
citizens, including freedom in a non-slave state (Dred Scott v. Sanford, 1857). The presumption

of freedom arose from the color White, and the color Black raised the presumption of slavery

28



because Whites could not be held as slaves (Harris, 1993 citing Cobb, 1858). Slavery was a
legal institution in which Blacks were property that could be transferred, assigned, and inherited,
whereas Whites were the owners of slaves and accorded all the privileges and protections the law
provided (Harris, 1993).

Slavery was abolished in 1863 after the Civil War ended. The Thirteenth Amendment of
the U.S. Constitution, which forbade slavery, was ratified in 1865 (United States Constitution,
1865). The ratification of the Thirteenth Amendment along with other legislation came during a
time known as the Reconstruction era — a time for America to rebuild itself and the lives of
newly freed slaves following the Civil War. During the Reconstruction era, Congress approved
legislation, such as the Civil Rights Act of 1866 and the Freedmen’s Bureau Act, and amended
the U.S. Constitution by ratifying the Fourteenth Amendment in order to help transition newly
freed Black slaves into a life of freedom. Some researchers proffer that today’s affirmative
action debate started after slavery and during the Reconstruction era’s attempts to reconstruct
American citizenship without regard to skin color (Rubio, 2001).

In 1863, Congress created the Bureau of Freedmen’s Affairs to provide special assistance
to Blacks (Schnapper, 1985). One of the first pieces of Reconstruction legislation that Congress
introduced was the Freedmen Bureau Act. Initially, the Freedmen’s Bureau Act was proposed in
1864 and was supposed to aid only persons of African descent, or such persons who were once
slaves, with enforcing contracts and renting abandoned land that came into the possession of the
United States in order for Blacks to become self-sustaining individuals (Cong. Globe, 38" Cong.
1% session, 1864). Nevertheless, many opponents of the first Bill disagreed with offering
preferential treatment for Blacks. Congressmen protested that under the original bill, taxes

would be paid by Whites to assist only Blacks, so they suggested that a bureau of Irishmen’s
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Affairs and Dutchmen’s Affairs, or one for those of Caucasian descent be created (Schnapper,
1985). Specifically, some members of Congress inquired about, “[w]hy the freedmen of African
descent should become these marked objects of special legislation, to the detriment of the
unfortunate whites...” (H.R. Rep. No. 2, 38" Cong. 1% session, 2-4, 1864). As such, the support
for white privilege prevailed, and Congress revised the Freedmen’s Bureau Act of 1864 to
include benefits for Whites.

Congressman Schenck introduced a new bill that President Lincoln signed into law on
March 3, 1865 (Schnapper, 1985). The new legislation provided limited relief for Blacks and
assistance for White refugees from the former confederate states (Cong. Globe, 38" Cong. 2™
session, 566, 1865). The Act of 1865 had three key provisions:

Q) The Secretary of War was authorized to furnish provisions, clothing, and fuel

for destitute and suffering refugees and freedmen;

2 The Commissioner of the Bureau was to lease, and ultimately to sell, up to
forty acres of abandoned land to any refugee or freedman;

3) The Bureau was invested with the control of all subjects relating to refugees
and freedmen (13 Stat. 507).
The 1865 bill is now known mainly for its famous provision of “40 acres and a mule”, which
were promised to former slaves (Moore, 2005). Once the bill took effect, however, and the
Bureau realized how much assistance was being provided to the Black freedmen, Congress
issued a report (Schnapper, 1985). The report revealed that freedmen were principally the only
beneficiaries of programs such as education, labor regulations, Bureau farms, land distribution,
and adjustments of real estate disputes, aid to orphans, and medical assistance (H.R. Exec. Doc.

No. 11, 39™ Cong., 1% session, 1865; Schnapper, 1985). As the Freedmen’s Bureau’s budget ran

30



dry and some Congressmen complained of unfair treatments to Whites, General Howard pushed
for a renewal of funding for the poor Black freedmen for educational purposes (Schnapper,
1985). General Howard observed that “[e]ducation is absolutely essential to the freedmen to fit
them for their new duties and responsibilities....Yet | believe the majority of the White people to
be utterly opposed to educating the negroes” (H.R. Exec. Doc. No. 11, 39" Cong., 1% session 33,
1865). At that time, the final piece of freedmen’s legislation was proposed, the Freedmen’s
Bureau Act of 1866 (Schnapper, 1985). The defeat of the first 1864 Bill, and the subsequent
passage of the amended 1865 and 1866 Freedmen’s Bureau Acts that specifically included
Whites illustrated the beginning of the legal and political debates over race-conscious affirmative
action programs in American history. The “40 acres and a mule” soon became only a familiar
historical phrase and a distant memory.

The 1866 Freedmen’s Bureau Act authorized Congress to appropriate funds for the
purchase of school buildings to educate refugees and freedmen with a specific interest in
educating Black children (Cong. Globe, 39™ Cong. 1% Session 1866; Schnapper, 1985). While
opponents of the 1866 Freedmen’s Bureau Bill continued to vigorously debate the distinctions of
the races and the special treatment for Blacks, the proponents of the Bill understood that millions
of former slaves “who had received no education, who had been laboring from generation to
generation for their white owners and masters, able to own nothing, to accomplish nothing, are
thrown, without protection, without aid, upon the charities of the world, in communities hostile
to them....” (statement of Sen. Fessenden, Cong. Globe, 39" Cong. 1% Session 1866 at 365).
Thus, Congress approved the 1866 Freedmen’s Bureau Act with race-conscious affirmative

action programs specifically for former Black slaves intact, namely education programs, so that
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Blacks could become self-sustaining American citizens. After 1866, the Freedmen’s Bureau
educated approximately 100,000 students, and nearly all of them were Black (Schnapper, 1985).

Concurrently, Congress implemented the Civil Rights Act of 1866 to abate the continued
racism against former Black slaves (Cohen & Sterba, 2003). The Civil Rights Act of 1866 stated
“[A]ll...citizens of the United States...of every race and color...shall have the same right...to
full and equal benefit of all laws and proceedings for the security of person and property....”
(Civil Rights Act, 1866). The Act proposed making African Americans automatic citizens as
well as providing schooling, land and housing for them (Civil Rights Act, 1866). Despite the
strong language in the Civil Rights Act of 1866 and Congress’s attempts build an egalitarian
society through the programs under the Freedmen’s Bureau, racism still persisted. President
Johnson himself vetoed the Civil Rights Act of 1866 on the basis that “[i]n all our history... no
such system as that contemplated by the details of this bill has ever before been proposed or
adopted....the distinction of race and color is by the bill made to operate in favor of the colored
and against the white race” (Five Messages and Papers of the Presidents 3610-11, 1866). The
Senate voted to override the President’s veto (Schnapper, 1985). The legal and political debates
regarding preferential treatment for the Black freedmen continued; thus, “[t]he principle of
human equality needed the enforcement that could only be assured if incorporated into the U.S.
Constitution” (Cohen & Sterba, 2003, p. 7). Congress hoped the Fourteenth Amendment to the
U.S. Constitution would be the answer to racism against the Black freedmen.

Interestingly, members of Congress proposed the Fourteenth Amendment just weeks
before the 1866 Freedmen’s Bureau Act, even though it was not officially enacted until 1868.
The Fourteenth Amendment was enacted in order to add constitutionality to race-conscious

affirmative action programs and to ameliorate the condition of the freedmen (Cong. Globe, 39"
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Cong. 1% Session 2459, 1866). The Fourteenth Amendment (1868), which is always relied upon
by those opposing race-conscious affirmative action, has several sections to it. However, the
critical part that most people remember states that all persons born or naturalized in the United
States are citizens, and no State shall make or enforce any law which shall abridge the privileges
or immunities of such citizens or deny to any person the equal protection of the laws (United
States Constitution, 1868). The majority of Congressmen who supported the amendment was
nearly identical to that which supported the Civil Rights Act of 1866 (Schnapper, 1985).
Scholars have posited that Congress proposed and passed the Fourteenth Amendment to ensure
the constitutionality and to support legally race-conscious legislation for Blacks who were
subjected to centuries of legal slavery, racism, and subjugation (Moore, 2005; Schnapper, 1985).
Furthermore, former Supreme Court Justice Thurgood Marshall stated, “Since the Congress that
considered and rejected the objections to the 1866 Freedmen’s Bureau Act concerning special
relief to Negroes also proposed the Fourteenth Amendment, it is inconceivable that the
Fourteenth Amendment was intended to prohibit all race-conscious relief measures” (Regents of
the University of California v. Bakke, 1978, p. 398). Despite the original intent, the Equal
Protection Clause of the Fourteenth Amendment is now the legal weapon of choice and the crux
of all race-based arguments before the United States Supreme Court. This is truly unfortunate
especially since “[t]he objective of the Fourteenth Amendment was designed to provide equity
for newly freed slaves, an objective that has yet to be accomplished today” (Moore, 2005, p.
101).

Because the power of the Fourteenth Amendment did not hold its weight, Black people
were not completely protected from racism and discrimination. The case of Plessy v. Ferguson

(1896) depicted just how much the legal system continued to distinguish Blacks and Whites in
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spite of the Fourteenth Amendment. In the infamous case of Plessy v. Ferguson (1896), Mr.
Plessy claimed that a railroad company violated his Fourteenth Amendment right of equal
protection under the laws when it denied him seating in the railway car with White people.
Plessy asserted that the reputation of belonging to the dominant White race was property, and his
mixed race? entitled him to assert this privilege and get assigned to the railway car for White
people. The United States Supreme Court wholly disagreed and explained that Mr. Plessy’s
mixed race made him a colored man and, therefore, he was not lawfully entitled to the privileged
reputation or the property rights of White men (Plessy v. Ferguson, 1896). The Court held that
the policy and practice of separate but equal was constitutional and appropriate, and thus, Mr.
Plessy was placed in the separate railway car for Blacks. The Supreme Court set a tone for race
relations and prejudices in American history when it stated that “[l]egislation is powerless to
eradicate racial instincts or to abolish distinctions based upon physical differences.... If one race
be inferior to the other socially, the Constitution of the United States cannot put them upon the
same plane” (Plessy v. Ferguson, 1896, p. 551-52).

Plessy v. Ferguson introduced the legal sanctioning of the separate-but-equal doctrine.
Nevertheless, the Supreme Court made a significant point when reaching its decision in the
Plessy case, which was that the practice of race separation was common, particularly in the
establishment of separate schools for White and colored children (Plessy v. Ferguson, 1896).
The Supreme Court was referring to a well-known 1849 Massachusetts case called Roberts v.
City of Boston. In this case, Benjamin Roberts, a Black man, sued the Boston school district on

behalf of his five year old daughter who was denied access to a primary school because of her

2 Mr. Plessy was mixed with approximately seven-eighths Caucasian and one-eighth African blood. The court noted
that although the mixture of colored blood was not discernible in him, it was enough to make him part of the colored
race.
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race (Roberts v. City of Boston, 1849). Mr. Roberts claimed that his daughter was unlawfully
excluded from the primary school that was closest to their home. Mr. Roberts cited the
Massachusetts Constitution and laws that emphasized “all persons without distinction of age or
sex, birth or color, origin or condition, are equal before the law” (Roberts v. City of Boston,
1849, p. 206). The school district argued that the Roberts girl had access to a school, set apart
for Black children, which was a part of the school committee’s regulation to keep White and
Black children separate (Roberts v. City of Boston, 1849). Therefore, the Massachusetts
Supreme Court had to ascertain the rights of individuals with regards to schools and whether the
school regulations of providing separate schools violated Black children’s rights under the state
laws and Constitution. The Massachusetts Supreme Court held that Mr. Robert’s lawsuit could
not stand because
In the absence of special legislation on this subject [separating the races in schools], the
law has vested the power in the [school] committee to regulate the system of distribution
and classification....The committee, apparently upon great deliberation, have come to the
conclusion, that the good of both classes of schools will be best promoted, by maintaining
the separate primary schools for colored and for white children, and we can perceive no
ground to doubt, that this is the honest result of their experience and judgment (Roberts v.
City of Boston, 1849, p. 209).
The Massachusetts court further noted that maintaining separate schools perpetuated the
loathsome distinction of class, but these prejudices were not created by law and probably could
not be changed by law (Roberts v. City of Boston, 1849).
Although the Roberts case took place in an anti-slavery state, the Massachusetts courts

and its society considered race and class to be one in the same. Individuals in the colored race
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were of a lower social class, and those individuals in the White race were of a higher class.
Given their lower status, colored children were not to associate with White children, particularly
in schools, and the courts upheld that practice. The United States Supreme Court had an
opportunity in Plessy v. Ferguson to deem the practice of race separation an illegal act,
especially in light of the recent enactment of the Fourteenth Amendment, but instead the
Supreme Court chose to make the doctrine of separate-but-equal the law. Accordingly, the long-
established practice of white supremacy now was immortalized with legal authority behind it,

specifically in the field of education.

2.1.2 Race-based Legal Cases in Education

Plessy v. Ferguson (1896) ushered in a new era of discrimination with the racial segregation laws
of separate-but-equal. The separate-but-equal doctrine was prevalent in every segment of
society, but there was a constant reverberation of the Supreme Court’s support for the doctrine
when it came to education. In 1899, the United States Supreme Court confronted the issue of
whether a school district in Georgia could legally establish public high schools for the sole
interest of White children and refuse to maintain a similar high school for the benefit of Black
children, when the Black parents’ tax dollars were being used to maintain the high schools for

White children (Cumming v. Richmond County Board of Education, 1899)%. The Black parents

® There previously had been a separate building used to educate 60 Black high school children, but the Richmond
County Board of Education claimed that for financial reasons they had to discontinue the high school in order to use
the building to open four primary schools for younger Black children. Apparently, 400 or more Black children were
being turned away from the primary grades because there were not enough seats or teachers to accommodate that
large number of students. Since there was not enough money to open another high school building for Black
students, the Board of Education made the decision to discontinue the high school education for Blacks in order to
provide young Black children with the rudimentary education of learning the alphabet as well as reading and writing
while at the same time maintaining high schools for White boys and girls.
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complained that using the funds to maintain the high school without a similar school for Black
children violated the Fourteenth Amendment of the U.S. Constitution; the parents requested an
injunction to compel the Board of Education to withhold all assistance from the high school for
White children (Cumming v. Richmond County Board of Education, 1899).

The Court determined that the Board of Education in Georgia did not violate the equal
protection of the laws under the Fourteenth Amendment because both races have similar
facilities and privileges of attending separate public schools; thus, the injunction was denied.

The Court specifically noted that the White children should not be denied the educational
privileges enjoyed by them simply because the Board of Education did not have the economic
resources to maintain a separate high school for 60 Black children (Cumming v. Richmond
County Board of Education, 1899). The Supreme Court would not consider permitting 60 Black
children to attend a high school with the White children in furtherance of their education,
because as the Court stated, “the rule as to the separation of races is enforced” (Cumming v.
Richmond County Board of Education, 1899, p. 544). White privilege in education was
becoming another mainstay in American history.

The racial segregation in education was also applicable to Chinese-Americans and other
people of color. In the case of Gong Lum, et al. v. Rice, et al. (1927), a young girl in Mississippi
was excluded from attending a high school for White children solely on the ground that she was
of Chinese descent and not a member of the Caucasian race. The girl’s father, Gong Lum,
petitioned the United States Supreme Court claiming that the school district violated his
daughter’s Fourteenth Amendment rights by not admitting her to the school (Gong Lum, et al. v.
Rice, et al., 1927). Gong Lum averred that he was a county taxpayer contributing to the support

of the high school, and since his daughter was not a member of the colored race or of mixed
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blood, she was legally entitled to be admitted to the high school (Gong Lum, et al. v. Rice, et al.,
1927).

Because the Supreme Court determined that the young girl was a member of the
Mongolian, or yellow race, and there was a school in the county for colored children, the Court
denied Gong Lum’s petition. The Court held that the legality of the school district’s decision to
exclude the young girl from the high school was in accordance with the Fourteenth Amendment.
Specifically, the Court found that the question in this case was not any different from other cases
involving the separation of the White race from the colored races, including black, brown, and
red, except this case involves a Chinese pupil instead of a Black pupil (Gong Lum, et al. v. Rice,
etal., 1927). Thus, the answer remained the same, the separation of the races shall be enforced
by the States and is not in conflict with the Fourteenth Amendment of the U.S. Constitution.

In 1936, the courts finally addressed the racial segregation issue in higher education in
the case of University of Maryland v. Murray. While only the state courts heard this case, the
holding and analysis in the case was cited in subsequent federal higher education cases and
became essential to how later race cases were handled. Interestingly, the Murray case and three
higher education race cases that soon followed specifically involved the separation of the races in
law schools”.

In the case of University of Maryland v. Murray (1936), a Black man sought admission to

the University of Maryland Law School, but because there was not a separate law school for

* Another law school case was Sipuel v. Board of Regents of the University of Oklahoma (1948), in which a United
States Supreme Court found that the University of Oklahoma denied Ada Sipuel, an African American woman, a
legal education based on her race and in violation of the equal protection clause of the Fourteenth Amendment. The
Court held that the state had to provide a legal education substantially equal to the White students in conformity with
the Fourteenth Amendment. The Supreme Court relied on its opinion in Missouri ex rel. Gaines v. Canada, 1938,
which is discussed later in this paper. Therefore, the opinion did not offer any different analysis. Thus, with little to
no additional insight or analysis, this researcher chose not to discuss the Sipuel case in detail.
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Blacks, he was denied admission solely because of his race. The University of Maryland argued
that they provided adequate provisions to Negro students by offering scholarships to study in
other states where colleges and professional schools were open to Negroes. The state court
found that the scholarships were limited to just a small number of Black students, particularly
those students interested in attending professional schools like law school. Furthermore, even if
a law student received the small monetary scholarship, it was considerably more expensive for
the students to travel to and attend these out-of-state schools than it was for White students who
could stay in State (University of Maryland v. Murray, 1936). Therefore, the Maryland state
court ordered the University to admit the young Black man to the law school because the State,
which undertook the function of education in law, made no adequate provisions to provide a
substantially® equal education to Black students (University of Maryland v. Murray, 1936)
(emphasis added). In other words, the States were not required to provide wholly equal
treatment to Black and White students.

In its analysis, however, the state court made it known that it supported the legality of the
separate-but-equal doctrine and was in search of an alternate remedy, but in this case there was
no other choice but to mingle the races in one school. The court expressed that “In Maryland no
officers or body of officers are authorized to establish a separate law school, there is no
legislative declaration of a purpose to establish one, and the courts could not make the decision
for the State....[t]herefore the erection of a separate school is not here an available remedy”

(University of Maryland v. Murray, 1936, pg. 488). Accordingly, the University of Maryland

® It is important to note that the Courts interpreted the Fourteenth Amendment of the United States Constitution as
only requiring a state “to extend to its citizens of the two races substantially equal treatment in the facilities it
provides from the public funds” (University of Maryland v. Murray, 1936, p. 484).
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Law School begrudgingly had to admit the one Black student, but the separate-but-equal doctrine
still remained the law of the land.

A few years after the Murray case, another Black student faced the United States
Supreme Court seeking admission to a White law school. This time the law school was located
in Missouri. The Supreme Court relied on the holding and analysis in the Murray case (see
University of Maryland v. Murray, 1936, supra) and held that the University of Missouri Law
School had to admit the Black-Petitioner because the State did not provide a legal education for
Negro students within the State as it did for White law students (Missouri ex rel. Gaines v.
Canada, 1938). What is fascinating is that although the state of Missouri refused to establish a
law school at Lincoln University, the state university for Black students, or at any other place in
the State, the Supreme Court applauded the State for being a pioneer in the State of the Union by
establishing a separate university for Black students that was almost on the same plane as the
White university (Missouri ex rel. Gaines v. Canada, 1938) (emphasis added).

In two 1950 higher education cases, the United States Supreme Court simultaneously
confronted the issue of whether Black students should be admitted to White universities to
pursue advanced higher education degrees. The Supreme Court held that the Equal Protection
Clause of the Fourteenth Amendment entitled Black students to equivalent facilities and an equal
education as White students®. Specifically, in the case of Sweatt v. Painter (1950), a Black man
was refused admission into the University of Texas Law School because of his race. The United
States Supreme Court concluded that under the Equal Protection Clause, the Black man was

entitled to a legal education equivalent to that offered to White students; the separate law school

®The United States Supreme Court decided the case of McLaurin v. Oklahoma State Regents for Higher Education,
et al. (1950) on the same day as Sweatt v. Painter (1950). The McLaurin case involved a Black man admitted into
doctoral program at the University of Oklahoma who was forced to be in a separate classroom, library, and cafeteria
from the White students.
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created for blacks was not equal (Sweatt v. Painter, 1950). The law school for Blacks had five
full-time professors, 23 students, a library of 16,500 volumes, which according to the Supreme
Court, did not compare to the University of Texas Law School’s 16 full-time and 3 part-time
professors, 850 law students, a library of 65,000 volumes, and access to many distinguished
alumni.

In the holding, the Court acknowledged that the law is a highly learned profession, and a
legal education requires the “interplay of ideas and the exchange of views,” which cannot occur
in an academic vacuum or in isolation from individuals (Sweatt v. Painter, 1950, p. 634). The
Court noted that the White majority, who were attending the University of Texas Law School
that had the rich traditions, prestige, and history of excellence and opportunities, would not want
to attend the newly created Black law school that was partially staffed with few resources and no
reputation or privileges (Sweatt v. Painter, 1950). Herein lie the inequality of the two law
schools. Regardless of these types of apparent inequalities that were still in place in 1950, the
Supreme Court stated that there was no need to “reach petitioner’s contention that Plessy v.
Ferguson should be reexamined in the light of contemporary knowledge respecting the purposes
of the Fourteenth Amendment and the effects of racial segregation” (Sweatt v. Painter, 1950, p.
636). Once again, the Supreme Court upheld the legality of the separate-but-equal doctrine.

Shortly after the 1950 cases, however, the United States Supreme Court held that “In the
field of public education the doctrine of ‘separate but equal’ has no place. Separate educational
facilities are inherently unequal” (Brown, et al. v. Board of Education of Topeka, et al., 1954, p.
495). In Brown, et al. v. Board of Education of Topeka, et al. (1954), four children from four
different states, Kansas, Virginia, South Carolina, and Delaware, wanted an equal education in

desegregated public schools in their respective states. In Brown, the Supreme Court considered
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the effect of racial segregation on public education, and whether separating youth of similar age
and qualifications solely because of their race “generates a feeling of inferiority as to their status
in the community that may affect their hearts and minds in a way unlikely ever to be undone”
(Brown, et al. v. Board of Education of Topeka, et al., 1954, p. 494). The Supreme Court aptly
noted that

Segregation of white and colored children in public schools has a detrimental effect upon

the colored children . . . . For the policy of separating the races is usually interpreted as

denoting the inferiority of the Negro group. A sense of inferiority affects the motivation

of a child to learn (Brown, et al. v. Board of Education of Topeka, et al., 1954, p. 494).

Simply speaking, in the infamous Brown case, the Supreme Court finally acknowledged
the negative effect that past racism and current racist views had had on society, and how it was
affecting African Americans. The Supreme Court finally understood the abysmal impact of
segregation, inclusive of the inequitable resources, unfair treatment, and the feelings of
inadequacy. The fact remained that since slavery, Black children and White children were
segregated by legal policy, practice, and educational opportunity. Black people were made to
feel inferior for hundreds of years, but specifically in education. Therefore, in 1954, new
questions began to surface regarding race and legal policy. Could years of intentional racism,
discrimination, and segregation against Blacks and other people of color be overturned by the
Brown decision and could equality truly be achieved?

Although it appeared from the Brown decision that the Supreme Court comprehended the
detrimental effects of racial discrimination, it still took another ten years before the creation of
the Civil Rights Act of 1964 and the total demise of the separate-but-equal doctrine. In general,

the Civil Rights Act of 1964 prohibits an employer or organization from discriminating against
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individuals because of their race, color, religion, sex, or national origin (42 USCS 2000 et seq.,
1964). Title IV permits the United States Attorney General to investigate school districts and
university systems that may be engaging in racial segregation. Additionally, Title VI of the Civil
Rights Act of 1964 specifically prohibits discrimination based on race, color, or national origin
in any program, activity, or institution receiving Federal financial assistance (42 USCS 2000d et
seq., 1964). Title VI is applicable to all public schools and colleges, and most private
educational institutions, such as Harvard and Stanford. For political reasons, higher education
institutions were exempted from Title VI enforcement until 1972 when the Department of
Health, Education, and Welfare issued guidelines pursuant to the 1972 Higher Education
Amendments (Graham, 1994; Mosley & Capaldi, 1996).

Prior to the implementation of the Civil Rights Act of 1964, several southern senators
opposed the Act claiming that the federal government was overstepping its authority by denying
American citizens their basic economic, personal, and property rights for the sole benefit of the
Black population. Representatives from Louisiana, Georgia, Virginia, South Carolina, North
Carolina, and Mississippi argued that the rights of employers to hire and fire, the rights of unions
to choose members, the rights of postsecondary and professional schools to choose students, and
seniority rights in employment would be severely impaired by the Civil Rights Act of 1964
(Greene, 1989; Mosley & Capaldi, 1996). In spite of this opposition, Congress voted to enact the
Civil Rights Act and even went a step further. Because of the Civil Rights Act of 1964 and the
years of discrimination, Congress also implemented affirmative action policies to place primacy
on group rights rather than on individual rights, and the protected class minorities, such as
African Americans, held priority claims (Graham, 1994). Understandably, to many people, these

affirmative action policies sounded like unjust discriminatory actions were being taken against
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blameless Whites. Predictably, Title VI, like the Equal Protection Clause of the Fourteenth
Amendment, became additional weaponry in the armory fighting against race-conscious
affirmative action policies in higher education.

The road to race-based affirmative action and the pursuit for equality has been long and
complicated. America’s legal history with race and maintaining white dominance undoubtedly
adds to the complexity of the creation of race-sensitive policies. This country’s legal
background offers some understanding of why the federal legislature found it necessary to
implement race-conscious affirmative action policies and programs in the 1960s. The following
table is a brief recap and chronology of key legal cases and legislation that may have laid the

foundation for current race-conscious affirmative action policies in higher education. (Table 1).
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Table 1: Chronology of Key Legal Cases and Legislation Leading to Affirmative Action

LEGAL
CASES/LEGISLATION

LEGAL ISSUES/PURPOSE

FINDINGS

RATIONALE

In the absence of special legislation, the school
committee could regulate the school system

Roberts v. City of Boston
(1849)

A school district denied a Black child

access to a primary school because of
her race, so the child’s father sued
the school district for illegally
excluding the Black child.

The Massachusetts Supreme Court

held the lawsuit could not stand
against the City of Boston School
District.

including separating the races. While maintaining
separate schools perpetuates the distinction of class,
these prejudices are not created by law and cannot

be changed by law.

Dred Scott v. Sanford (1857)

A slave living in the free state of
Illinois wanted to become a citizen in
that state and be entitled to all the
rights, privileges, and immunities,
guaranteed by U.S. Constitution.

Mr. Scott was not a U.S. citizen, and

The U.S. Supreme Court held that

his residence in Illinois did not
change his slave status.

Blacks were property, inferior, and equal to 3/5 of a

person, so they were not accorded the rights and
privileges that the U.S. Constitution extended to
naturalized citizens.

Freedmen’s Bureau Acts of

Legislation established appropriate
programs to aid persons of African
descent or former slaves with
enforcing contracts and renting
abandoned land in order to help
blacks become self-sustaining
individuals.

Original provisions provided blacks
with education, land distribution,
medical assistance and more. The
1866 Act included white refugees
and provided only enough funding
for blacks to receive some
education.

The change in legislation was due to Congressmen
debating the distinction of the races, and not
wanting to give special treatment to blacks.

1864, 1865, and 1866

13" Amendment of U.S.
Constitution (1865)

The legality of slavery.

Abolished and forbade slavery.

To promote human rights.

Civil Rights Act of 1866

To provide equal rights and benefits
for all citizens of every race and
color, including blacks being
considered citizens and provided
them with schooling, land, and
housing.

The President vetoed the original
bill because it provided too much to
blacks over whites. Congress
enacted part of the bill and
considered all blacks, including
former slaves, to be U.S. citizens
entitled to equal rights.

To alleviate the racism and discrimination against
the newly freed slaves.

14" Amendment of U.S.
Constitution (1868)

Amendment required equal civil
rights for all U.S. citizens,
specifically Black freedmen (former

slaves).

Formally and legally provided equal

protection, privileges, and rights to

all Black freedmen like that of
White men.
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the newly freed slaves and support special relief
and programs for blacks.



LEGAL
CASES/LEGISLATION

Plessy v. Ferguson (1896)

LEGAL ISSUES/PURPOSE

A railroad company denied Mr.
Plessy, a man of mixed race, seating
in the railway car for whites in
violation of the equal protection
clause of the 14" Amendment.

FINDINGS

The U.S. Supreme Court held that
the policy and practice of separate-
but-equal was constitutional and
appropriate, so Mr. Plessy was
properly seated in the railway car
for blacks instead of whites. The
doctrine of separate-but-equal was
born.

RATIONALE

Mr. Plessy’s mixed race of 1/8 African blood and

7/8 Caucasian made him a colored man, so Plessy

was not entitled to the privileged reputation or the

property right of white men. Thus, he had to sit in
the railway car for blacks.

Cumming v. Richmond
County Board of Education
(1899)

Using taxpayers’ money to maintain
a high school for White children
without a similar school for Black
children violated the 14"
Amendment of the U.S. Constitution;
the parents requested an injunction to
compel the Board of Education to
withhold all assistance from the high
school for White children.

The U.S. Supreme Court determined
that the Board of Education did not
violate the equal protection clause of
the 14™ Amendment; injunction
denied.

Both races had similar facilities and privileges of
attending separate public schools. The White
children should not be denied educational benefits
enjoyed by them simply because the Board of
Education did not have enough money also to
maintain a separate high school for Black children.

Gong Lum, et al. v. Rice, et al.

(1927)

A school district denied a Chinese
citizen, who was not colored or of
mixed race, from attending a White
school in violation of her 14"
Amendment rights.

The U.S. Supreme Court held that
the legality of the school district’s
decision to exclude the Chinese
citizen from a public school for
White children was in accordance
with the 14" Amendment.

The child was a member of the Mongolian, or
yellow race. The separation of the White race from
colored races, included black, brown, red, and
yellow.

University of Maryland v.
Murray (1936)

There was no separate law school for
blacks, and the University of
Maryland denied a Black man

admission to the law school solely
based on race and in violation of the
14™ Amendment.

Maryland state court ordered the
University to admit the Black man
in accordance with the 14"
Amendment’s equal protection
clause.

The University made no adequate provisions to
provide a substantially equal education for Black
students, and sending the students to an out-of-state
law school at the students’ expense was
unreasonable and unfair.

Missouri ex rel. Gaines v.
Canada (1938)

There was no separate law school for
blacks, and the University of
Missouri denied a Black man

admission to the law school solely
based on race and in violation of the
14™ Amendment

The U.S. Supreme Court held that
under the 14" Amendment, the
University had to admit the Black
man because Missouri did not
provide a legal education for blacks
within the State.
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The University made no adequate provisions to
provide a substantially equal education to Black
students, and sending the students to an out-of-state
law school was unreasonable and unfair.



LEGAL
CASES/LEGISLATION

Sipuel v. Board of Regents of
the University of Oklahoma, et

LEGAL ISSUES/PURPOSE

There was no separate law school for
blacks, and the University of
Oklahoma denied a concededly
qualified Black woman admission to
the law school solely based on race
and in violation of the 14"
Amendment.

conformity with the equal protection

FINDINGS

The U.S. Supreme Court held that
the State must provide a legal
education for a Black woman in

clause of the 14" Amendment.

RATIONALE

The University of Oklahoma was the only
institution for legal education supported and
maintained by taxpayers, so Black citizens were
entitled to secure a legal education afforded by the
State.

al. (1948)

McLaurin v. Oklahoma State
Regents for Higher Education
(1950)

Whether Black students should be
admitted to White universities to
pursue advanced degrees.

The U.S. Supreme Court held that
the equal protection clause of the
14" Amendment entitled Black
students to equivalent facilities and
an equal education as White
students.

A Black man admitted to a doctoral program in
Oklahoma has a right to learn with White students.
He should not be forced to be in a separate
classroom, library, and cafeteria from White
students solely because of race.

Law is a highly learned profession, and a legal

Sweatt v. Painter (1950)

Whether Black students should be
admitted to White universities to
pursue advanced degrees.

The U.S. Supreme Court held that
the equal protection clause of the
14" Amendment entitled Black
students to equivalent facilities and
an equal education as White
students.

education requires the interplay of ideas and
exchange of views, which cannot occur in an
academic vacuum or in isolation from individuals.
Thus, Black students should learn and exchange
ideas with White students and be exposed to the
same academic resources, rich traditions, and
opportunities that the University of Texas Law
School offered to its White students.

Brown, et al. v. Board of
Education of Topeka, et al.
(1954)

Whether racially segregated public
schools are unequal in violation of
the equal protection of the laws under
the 14™ Amendment.

The U.S. Supreme Court held that in
the field of public education the

doctrine of separate-but-equal has
no place; separate educational
facilities are inherently unequal.

The segregation of White and Black children in

public schools has a detrimental effect upon the

Black child, and a sense of inferiority affects the
motivation of a child to learn.

Civil Rights Act of 1964

To eradicate discrimination and

segregation against blacks and other

subjugated minorities as well as to
eliminate economic and social

oppression against minority groups.

Generally, the Act prohibits an
employer or organization from
discriminating against individuals
because of their race, color, religion,
sex, or national origin. Also,
provides legal remedies for those

To provide equal opportunities in employment,
education, housing, etc. for all U.S. citizens.

discriminated against.
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2.1.3 What is Affirmative Action - The Pros and Cons

Although there is no clear-cut definition for affirmative action, the concept of affirmative action
originally came from an old English legal concept of equity, or the administration of justice
according to what was fair in a particular situation (Skrentny, 1996). During the Reconstruction
era, the word “affirmative” was used often to describe actions taken to protect Blacks’ civil
rights and challenge white privilege (Rubio, 2001). More than half a century later, the phrase
“affirmative action” actually appeared as part of the 1935 National Labor Relations Act, and
declared that employers that discriminated against union members affirmatively had to act to
place the victims where they would have been without the discrimination (Skrentny, 1996).
President Franklin Roosevelt was known for taking affirmative action in 1941 when he issued
Executive Order 8802 and several subsequent bills, which proposed that specific victims of
discrimination be made whole and put in the position he or she would have held were it not for
discriminatory acts (Mosley & Capaldi, 1996). However, it was during the 1960s, the height of
the Civil Rights Movement, when the term “affirmative action” took on a more racialized and
discordant meaning.

In 1961, President John F. Kennedy coined the phrase “affirmative action,” which is
found in Executive Order 10952, when he established the Equal Employment Opportunity
Commission (EEOC) and directed contractors on projects funded with federal money to “take
affirmative action to ensure that applicants are employed, and employees are treated during their
employment, without regard to the race, creed, color, or national origin” (3 C.F.R. 448, 450). It
was this order that initiated the United States’ commitment to affirmative action and taking

serious steps to eliminate racism (Cohen & Sterba, 2003). President Kennedy stressed that the
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issue was not merely eradicating discrimination, but eradicating as well the oppressive economic
and social burdens imposed on Blacks by racial discrimination; thus, the expansion of
educational and employment opportunities was necessary (Mosley & Capaldi, 1996). On the
heals of this Executive Order in 1961, the University of Georgia was court ordered to admit
Black students after over 175 years of racial discrimination; the university admitted only two
students (Moore, 2005). President Kennedy wanted more action, more movement than the
University of Georgia and other universities and agencies were willing to give. The President
then proposed legislation to implement a civil rights act to ensure appropriate measures would be
taken to create a level playing field where equal opportunity would prevail (Cohen & Sterba,
2003).

Three years later, five days after President Kennedy’s death, President Lyndon Johnson
and some members of Congress arduously worked to pass the Civil Rights Act of 1964.
Unfortunately, about 16 days after the act was passed, riots broke out in several cities, including
Philadelphia, Brooklyn, Jersey City, and the Watts section of Los Angeles in opposition of the
Act and its potential ramifications (Cohen & Sterba, 2003). This reaction to the Civil Rights Act
of 1964 prompted President Johnson to issue Executive Order 11246 in 1965 to address the racist
practices of the federal government and its private contractors, which stated:

It is the policy of the Government of the United States to provide equal opportunity in

federal government for all persons, to prohibit discrimination to employment for all

persons, to prohibit discrimination in employment because or race, creed, color, or

national origin, and to promote the full realization of equal opportunity through a

positive, continuing program in each executive department or agency (Executive Order

11246, 1965, part 1, § 101).
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The enforceable mandate of nondiscrimination extended both then and now to every aspect of
employment and higher education admissions (Cohen & Sterba, 2003, emphasis added).
Discriminatory practices in the United States were to be decimated and legal remedies were to be
implemented for those discriminated against. Accordingly, the federal guidelines required that
policies and practices be created to break the racist effects of segregation; affirmative action was
the law of the land for the good and equality of society. Cohen and Sterba (2003) remarked that
“... [A]ffirmative action was morally right, as honorable as public policy can be....Affirmative
action was to be the instrument with which we would expose and uproot unequal treatment of
every kind, covert and overt, deliberate or inadvertent. Affirmative action...spoke then, and it
speaks now, to our condition. It deserved its good name” (p. 14).

The United States Commission on Civil Rights stated that affirmative action
encompasses “any measure, beyond simple termination of a discriminatory practice, adopted to
correct or compensate for past or present discrimination or to prevent discrimination from
recurring in the future” (U.S. Commission on Civil Rights, Oct. 1977, p. 2). Black’s Law
Dictionary (1991) defined affirmative action as employment programs required by federal
statutes and regulations designed to remedy discriminatory practices in hiring minority group
members. Given the battles over and evolution of affirmative action in American society, one
researcher offered a comprehensive explanation for the purpose of affirmative action by stating:

[A]ffirmative action sums up the story of the United States: the struggle for justice,

equality, and self-determination and whether African Americans will or even should be

able to enjoy chosen labor and increased life chances. It represents the history of white
supremacy, privilege, and guilt versus black protest, militance, and demands for

compensation and reparations; black reality against white denial; formal equality versus
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remedial “preferential” treatment; and the debate over integration, assimilation,

segregation, and separation. The black-led struggle against discrimination has been the

primary impetus for people of color, women, and other oppressed groups also to demand
political and social equality . . . . [Affirmative action] has become an amorphous category
that also includes . . . debates over quotas, statistics, and ideas of what constitutes merit.

In fact, “affirmative action” has now become part of American folklore - and its main

focus has been on what is called “race” (Rubio, 2001, p. 3).

Simply put, affirmative action is now a nebulous racial term that invokes division between
Blacks and Whites in almost every meaningful part of life, such as decisions made regarding
schooling, working, and voting.

The debates over race-conscious affirmative action have led to supporters offering many
reasons why affirmative action is necessary, with critics opposing most of those reasons.
Nevertheless, there have been some commonalities between the supporters and critics in defense
of some forms of affirmative action. The three most common defenses of affirmative action,
which are briefly discussed below, have been termed the: (1) outreach; (2) remedial; and (3)
diversity defenses (Cohen & Sterba, 2003).

Outreach affirmative action is a weaker form of affirmative action, and it includes the
“widespread advertisement to groups not previously represented in certain privileged positions”
(Cohen & Sterba, 2003, p. 204 citing Pojman, 1998, pp. 169-80). After all, racial discrimination
is one of those areas in society that cannot be cured by ceasing and desisting because employers
and college institutions have engaged in racial discrimination for so many years (Sowell, 1975).
Outreach affirmative action permits organizations to take some affirmative steps, so that White

employers will not continue to hire their current employees’ friends and relatives through word
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of mouth referrals, and elite institutions will not continue selectively to recruit White students
from privileged backgrounds and wealthy alumni (Cohen & Sterba, 2003; Sowell, 1975). The
primary requirement for outreach affirmative action is that “[a]ll reasonable steps must be taken
to ensure that qualified minority and women candidates have available to them the same
educational and job opportunities that are available to non-minority or male candidates” (Cohen
& Sterba, 2003, p. 205).

Remedial action is another defensible type of affirmative action, but is probably one of
the most controversial types of affirmative action. Remedial affirmative action suggests that
certain minority groups should be compensated for past or present discrimination (Cohen &
Sterba, 2003; Mosley & Capaldi, 1996). The United States Supreme Court has held that it is
permissible for institutions to engage in remedial affirmative action as compensation for
identifiable acts of purposeful discrimination committed by that institution (Local 28 of the Sheet
metal Workers Union v EEOC, 1986). Individuals can make a case for remedial affirmative
action when they can show evidence of statistical disparities in an institution. For example, in
the Local 28 case, the injured parties showed that there were no minority members in the Local
28 Union in New York City, but the relevant labor pool was comprised of 29 percent minorities
(Local 28 of the Sheet metal Workers Union v EEOC, 1986). However, it is important to know
that using race-based affirmative action to remedy unproven discrimination, which is also known
as societal discrimination, is legally unacceptable because societal discrimination cannot be
attributed to just one particular institution (Regents of the University of California v. Bakke,
1978). Furthermore, a race-based affirmative action policy or program must stand up to the
Supreme Court’s strict scrutiny standard, which simply means that the policy or program must be

carefully written and customized (narrowly tailored) to meet a compelling governmental interest,

52



such as the benefits of sharing or gaining specific knowledge in an educational institution (Gratz
v. Bollinger, 2003; Grutter v. Bollinger, 2003; Regents of the University of California v. Bakke,
1978).

The final defensible type of affirmative action and perhaps the most common is known as
the diversity rationale. Diversity may be an acceptable form of affirmative action if the objective
supports the notion of gaining educational benefits or creating a more effective work force, such
as policing or community relations (Cohen & Sterba, 2003; see also Grutter v. Bollinger, 2003;
Regents of the University of California v. Bakke, 1978). Higher education institutions often have
used diversity as an argument for race-based affirmative action policies. In fact, educational
diversity is the primary reason why institutions of higher education want to maintain the use of
race in the admissions process (Moore, 2005). The president of Tufts University stated that
“affirmative action has taken us beyond the passivity of ‘equal opportunity’ and engaged us in
the active and creative seeking of qualified, underrepresented candidates” (Moore, 2005, p. 9
citing John Dibiaggio, 2003). Some higher education institutions have been successful in
recruiting qualified candidates with their use of diversity, but there are some limitations. For
instance, in the Bakke case, the Supreme Court concluded that race could be considered a “plus”
factor during a college admissions process to achieve educational diversity, so long as the
individual qualities of each applicant were considered during the admissions process (Regents of
the University of California v. Bakke, 1978). Similarly, in the Grutter case, the Supreme Court
held that the University of Michigan’s Law School’s policy of seeking to enroll a critical mass of
minority students did not violate the Equal Protection Clause of the Fourteenth Amendment or
Title VI of the Civil Rights Act since it engaged in a highly individualized, holistic review of

each applicant’s file (Grutter v. Bollinger, 2003). Nevertheless, these acceptable forms of
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affirmative action policies cannot appear to include or promote a quota system, where a certain
number of minorities is trying to be reached or certain individuals receive extra points for being
part of a minority group. The Supreme Court has held that these types of quota systems are
illegal, even when trying to achieve diversity.

Overall, there have been five key definitions given for affirmative action over the past 40
years. First, affirmative action is a set a policies designed to advertise all openings as widely as
possible as well as to monitor job appointments and promotions to ensure that the process is fair
and non-discriminatory (Cohen & Sterba, 2003; Mosley & Capaldi, 1996). Second, affirmative
action consists of policies or programs ordered by the court to rectify proven cases of individual
discrimination, in which there are numerical objectives for an institution to achieve a more
equitable number of minorities during a specific period (Cohen & Sterba, 2003; Mosley &
Capaldi, 1996). Third, affirmative action is congressionally mandated rules concerning federal
contracts and involving a specific percentage of contracts to be set aside for minority contractors
(Cohen & Sterba, 2003; Moore, 2005; Mosley & Capaldi, 1996). Fourth, affirmative action is a
policy designed to redress alleged cases of past discrimination, in which the injured members of
the discriminated group are placed in the position they would have been in but for the
discriminatory actions (Cohen & Sterba, 2003; Mosley & Capaldi, 1996). Finally, affirmative
action is any policy that is not based on a causal claim of discrimination, but is meant to produce
a social goal by invoking quotas to achieve group representation (Cohen & Sterba, 2003; Moore,
2005; Mosley & Capaldi, 1996).

Although the original purposes for, and definitions of, affirmative action policies appear
to represent what is good for maintaining a fair and just society, there have been numerous

reasons given for why affirmative action should be eliminated. Probably the most obvious
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criticism regarding affirmative action is that it is illegal. According to the Fourteenth
Amendment of the United States Constitution, no state can deny any person within its
jurisdiction the equal protection of the laws. When people oppose affirmative action policies,
they typically cite the equal protection clause to bolster the idea that the amendment protects
individual rights, not group rights (Mosley & Capaldi, 1996). Similarly, Titles VI and VII of the
Civil Rights Act set forth that federally funded institutions and employers in the private or public
sector are forbidden from discriminating on the basis of race, color, religion, sex or national
origin (Civil Rights Act of 1964, Section 601 of Title VI; Civil Rights Act of 1964, Section 703
of Title VII). Critics argue that these specific sections of the Civil Rights Act make race-
conscious affirmative action policies and programs illegal.

Another sharp attack against affirmative action is that it is immoral. Cohen & Sterba
(2003) opined that affirmative action violates the basic equality principle — some receiving a
public benefit that others do not receive is clearly unequal treatment. Critics continue to believe
that affirmative action is synonymous with preferential treatment (Moore, 2005). Additionally,
critics argue that affirmative action was meant to be a temporary fix in an effort to strive for a
color-blind society that recognizes individuals, not to adopt race consciousness as a norm for
groups of minorities (Mosley & Capaldi, 1996). In the dissent in Plessy v. Ferguson (1896),
Justice Harlan strongly argued the point that the U.S. Constitution is color-blind and does not
recognize groups, just individuals. In opposition to the separate-but-equal doctrine, Justice
Harlan warned against making race classifications because “the destinies of the two races, in this
country, are indissolubly linked together, and the interests of both require that the common
government of all shall not permit the seeds of race hate to be planted under the sanction of law”

(Plessy v. Ferguson, 1896, p. 559).
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Affirmative action is seen as wrong because it has all of the ingredients for the making of
immorality because it repeats an American history that began with racism and discrimination.
Cohen & Sterba (2003) illustrated this sentiment quite well when they stated

The most gruesome chapters in human history — the abomination of black slavery, the

wholesale slaughter of the Jews — remind us that racial categories must never be allowed

to serve as the foundation for official differentiation. Nations in which racial distinctions
were once embedded in public law are forever shamed. Our own history is by such
racism ineradicably stained. The lesson is this: Never again. Never, ever again. What is
loosely called “affirmative action” sticks in our craw because it fails to respect that plain

lesson (p. 25).

Researchers have agreed that the United States history of racial oppression hovers over all the
arguments for or against affirmative action — making distinctions based on race can have good
effects given American history of oppression and bad effects given the future of America striving
to be a color-blind society (Cohen & Sterba, 2003; Moore, 2005; Mosley & Capaldi, 1996).

Two other common arguments have been waged against race-based affirmative action:
(1) Black people and other disadvantaged racial minorities are stigmatized for being recipients of
affirmative action, rather than qualified individuals, and (2) the playing field has been leveled
between racial minorities and Whites. Specifically, some critics say that affirmative action
reinforces the idea that blacks and other racial minorities can only succeed if held to lower or
different standards (Mosley & Capaldi, 1996). In other words, affirmative action makes racial
minorities feel inferior and not worthy of what they have received because of their racial or
ethnic background. Furthermore, those in opposition often claim that the Civil Rights Act of

1964 and affirmative action policies have been in effect for more than 40 years, so that has been
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more than enough time to level the playing field (Cohen & Sterba, 2003; Moore, 2005). More
blacks and racial minorities go to college and have well-paying professional careers; therefore,
there is no longer a need for preferential racial policies like affirmative action (Moore, 2005).
Many researchers, such as Bowen & Bok (1998), have studied these arguments in their quest to
understand the controversy surrounding race-sensitive policies at institutions of higher education.

In 1998, Bowen and Bok published a book entitled The Shape of the River. The book is a
study that chronicles different sets of White and Black student cohorts entering 28 academically
selective colleges and universities’. Bowen and Bok (1998) used the College and Beyond (C &
B) database created by the Andrew W. Mellon Foundation from 1994 through 1997. Bowen and
Bok (1998) studied the records of 80,000 undergraduate students attending these 28 selective
higher education institutions in the fall of 1951, fall of 1976, and fall of 1989. The purpose of
the study was to investigate the use of race and the debate surrounding race-sensitive admission
programs in elite and selective institutions of higher education (Bowen & Bok, 1998).

Not surprisingly, in their study, Bowen & Bok (1998) discovered that minority students
enter these selective colleges and universities with test scores and high school grades that are
significantly lower than White students’ scores and grades. In spite of these academic
qualifications, 75 percent of the Black students who matriculated in 1989 at the 28 selective
institutions graduated from the first college they entered, as compared to the 40 percent of Black
students or 59 percent of White students graduating from NCAA Division | schools (Bowen &

Bok, 1998). Furthermore, Bowen & Bok (1998) found that despite their lower test scores and

" The 28 colleges and universities in Bowen and Bok’s study were: Barnard College, Bryn Mawr College, Denson
University, Hamilton College, Kenyon College, Oberlin College, Smith College, Columbia University, Duke
University, Emory University, Miami University (Ohio), Northwestern University, Pennsylvania State University,
Princeton University, Swarthmore College, Wellesley College, Wesleyan University, Williams College, Rice
University, Stanford University, Tufts University, Tulane University, University of Michigan at Ann Arbor,
University of North Carolina at Chapel Hill, University of Pennsylvania, VVanderbilt University, Washington
University, and Yale University.
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grades, Black C & B graduates were more likely than White C & B graduates to earn degrees in
law and medicine. About 90 percent of Black students attending leading professional schools of
law, business, and medicine successfully completed their studies (Bowen & Bok, 1998).

In their study, Bowen & Bok (1998) did not find too many negative effects on racial
minorities who benefited from race-conscious admissions policies; rather they found more
positive outcomes, such as minority students’ motivation and desire to achieve, once given an
opportunity. The desire of these students to move forward in their studies is in congruence with
the hope of the higher education institutions to enroll qualified, deserving minority students who
are overlooked because of lower test scores and grades. Bowen and Bok (1998) acknowledged
that, “The increased numbers of Black and Hispanic holders of law degrees, medical degrees,
business degrees, and PhDs can be credited to the joint efforts of students of high ambition,
strong undergraduate programs, and graduate institutions that have worked hard to enroll larger
numbers of talented minority students” (p. 103). Bowen & Bok’s study of race-sensitive
affirmative action policies at the 28 selective universities does not support the argument that
racial minorities are stigmatized by the policies, but rather minorities are fortified. Bowen &
Bok’s study also established the need for such policies to help continue leveling the playing field
between Whites, Blacks, and other disadvantaged racial minorities.

While there is no obvious definition for affirmative action and its purpose, there has been
unquestionable opposition as well as support for affirmative action policies. On one hand,
affirmative action policies are known for providing opportunity to excluded individuals,
increasing diversity in society, and eliminating discriminatory activity within companies and
organizations. At the same time, however, affirmative action policies are known for being

immoral, illegal, and unfair. A commonality between the critics and supporters is that they both
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rely on past and present legislation, legal cases, and in some cases, actual statistics to augment
their reasons for why affirmative action is good, bad, or unnecessary, as evidenced by Bowen &
Bok’s 1998 study in The Shape of the River. Despite on which side of the affirmative action
fence one stands on, the one thing that is certain is that the United States has a treacherous
history with race and race relations, especially when it comes to Blacks and Whites. The current

affirmative action debates are now another cultural chasm that separates society.

2.1.4 Federal Affirmative Action Education Programs

When the Civil Rights Act of 1964 took effect, the need for affirmative action became a national
priority with regards to achieving educational and economic parity among all American citizens.
Various civil rights and national watchdog organizations, such as the National Association for
the Advancement of Colored People (NAACP), the Urban League, the American Bar
Association (ABA), and the Law School Admissions Council (LSAC) just to name a few, began
to investigate the low numbers of women and minorities in certain careers and in institutions of
higher education. They pushed for affirmative steps to be taken immediately. Before the mid-
1960s and the beginning of affirmative action programs, minority enrollments in higher
education institutions were low and either stable or declining (O’Neil, 1970).

Following the implementation of the Civil Rights Act of 1964, selective universities
sought to open their large White male classes to previously excluded minorities and women
(Fullinwider & Lichtenberg, 2004). The question, however, was whether these once excluded
students were prepared for the demands of higher education. Preferential programs and policies
were proposed to help insure that the incoming disadvantaged minority and female students
would be equipped for the arduous tasks of higher education curricula. Several universities

59



initiated preparatory programs for poor and minority students to help make a smoother entrance
into the world and expectations of higher education. The federal government supported
initiatives as well; however, the federally funded programs were aimed at low-income students,
rather than racial minorities. The researcher found one federally funded program that was
specifically established for disadvantaged students and racial minorities — the Council on Legal
Education Program (CLEQO), which is the focal point of this dissertation study. Perhaps with the
political outcry of the Civil Rights Act of 1964 and proposed affirmative action policies, the
federal government was hesitant about supporting programs specifically created for racial
minorities. Regardless of the reasons, the more germane issue today is that it appears that all
federally funded programs that primarily benefit racial minorities, even if the programs did not
originally intend to, are in jeopardy of losing funding. Therefore, in this portion of the paper, the
researcher concentrates on two other federal education initiatives, besides the CLEO program,
that have benefited many disadvantaged students and racial minorities. The TRIO Programs and

GEAR UP are federal education programs that are also under attack.

2.1.4.1 TRIO Programs and GEAR UP

During the 1960s, President Lyndon Johnson and the federal government responded to the
societal request of providing financial resources and encouraging poor, minority students to
pursue higher education. In 1964, President Johnson signed into law the Economic Opportunity
Act, which gave rise to the Office of Economic Opportunity, as part of the War on Poverty plan
(Fields, 2001). The Office of Economic Opportunity (OEQO) implemented the Special Programs
for Students from Disadvantaged Backgrounds, which later became known as the TRIO
Programs (McElroy & Armesto, 1998). TRIO is now a set of educational initiatives directed

largely at youth from families of four or more earning under $24,000 a year (Fullinwider &
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Lichtenberg, 2004). In 1964, the OEO presented the first federal program called Upward Bound.
The Economic Opportunity Act authorized the launching of 18 pilot Upward Bound programs
(Blake, 1998). Upward Bound instructs high school students in math, literature, composition,
and science on Saturdays during the school year and on a college campus for five weeks during
the summer (Fullinwider & Lichtenberg, 2004).

In 1965, the Higher Education Act (HEA) introduced another program, Talent Search,
which began operating in 1967 (Cahalan, et al. 2004). Both Upward Bound and Talent Search
were designed to increase college access among low-income youth, many of whom were
minority students having parents that did not graduate from college. After the reauthorization of
HEA in 1968, OEO established the Student Support Services program. At that time, the new
Student Support Services program, Upward Bound, and Talent Search assumed the moniker of
the TRIO Programs (Fields, 2001). In 1968, TRIO Programs were transferred from the OEO to
the Office of Higher Education Programs. TRIO Programs are now under the authority of the
Office of Federal TRIO Programs in the U.S. Department of Education (McElroy & Armesto,
1998). Over the next twenty years, several additional TRIO Programs were created, such as
Educational Opportunity Centers (EOC) and the Ronald E. McNair Post-Baccalaureate
Achievement Program.

By 1998, over 1,900 TRIO Programs had provided services to 780,000 Americans, in
which almost all of them were from minority or low-income backgrounds (Blake, 1998; Fields,
2001). Approximately, two million TRIO participants have graduated from college since the
pilot programs for Upward Bound were introduced in 1964 (Blake, 1998). About 35 percent of
TRIO Program participants are African American, and most of the students are first-generation

college students (Fields, 2001). As more TRIO Programs came into existence and more students
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benefited from the programs, controversy arose. Some of the controversy regarded the
definitions of “educational disadvantaged” and determining who were eligible for TRIO
Programs (McElroy & Armesto, 1998). Kendrick & Thomas (1970), the first group to evaluate
the Upward Bound program, defined “educationally disadvantaged” as those who are members
of groups that historically have been underrepresented in higher education and that are below
national averages on educational indices.  Additionally, Levin (1986) described the
“educationally disadvantaged” as students lacking the home and community resources that
enable them to succeed in conventional educational settings due to poverty, racial/ethnic and
cultural distinctions, or linguistic abilities. The TRIO programs responded to the overwhelming
need to prepare educationally disadvantaged students, who would typically not go to college but
would assume low-skilled occupations, for higher education (McElroy & Armesto, 1998).
Without TRIO, many of these students might have continued a familial cycle of unemployment
and low status on the socioeconomic ladder. It is estimated that by 2010, almost 50 percent of all
occupations in the United States will require higher levels of knowledge and skills that were
once held for only the elite and highly educated (Darling-Hammond, 1997; McElroy & Armesto,
1998). Over the past 40 years, the TRIO Programs have helped to open the educational and
economic doors so that disadvantaged and minority students may compete with the elite and the
highly educated for these high-level positions.

Today, there are six TRIO outreach and support programs that prepare disadvantaged
students in grades 6 through 12 as well as adults:

1) Upward Bound — 772 programs around the country prep about 57,000 youth

between the ages of 13 and 19 years old (grades 9 through 12) for college.

Upward Bound provides instruction in literature, composition, math, and
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)

©)

(4)

(5)

(6)

science through a five- to eight-week, full-time residential summer program at
a college or university.

Talent Search — 361 programs serving over 300,000 students seek to identify
individuals from disadvantaged backgrounds and provide students with
academic, career, and financial counseling to help them graduate from high
school and enroll in college. This program also serves high school dropouts
by encouraging them to re-enter the educational system, finish high school,
and pursue a post-secondary education.

Student Support Services (SSS) — serves approximately 177,000 low-income
students at about 800 colleges and universities by providing tutoring,
counseling, and remedial instruction to help them receive their bachelor’s
degree.

Educational Opportunity Centers (EOC) — 82 centers serve about 160,000
individuals who are displaced or underemployed workers with counseling and
information on college admissions and financial aid. EOC tries to help these
adults successfully negotiate the college application process and complete
degree programs.

Upward Bound Math/Science Program — 123 programs specialize in
strengthening the math and science skills of about 6,000 TRIO eligible high
school students. This program also helps students learn computer technology,
English, foreign language, and study skills.

Ronald E. McNair Post-Baccalaureate Achievement — 156 programs

serving about 3,700 students encourage low-income and minority
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undergraduates who have demonstrated strong academic potential, to consider

pursuing doctoral studies and the professoriate. This program provides faculty

mentoring, internship, research opportunities, and scholarly activities

(Cahalan, et al., 2004, Fields, 2001; McEIlroy & Armesto, 1998).
Approximately two-thirds of TRIO students are racial/ethnic minorities (Cahalan, et al., 2004).
Some other key facts about the TRIO Programs are: (1) over 1,200 colleges and universities,
community colleges, and agencies offer TRIO Programs; (2) Upward Bound students are four
times as likely to earn an undergraduate degree than those in similar backgrounds that are not in
the TRIO Programs; (3) Student Support Services students are more than twice as likely to
remain in college than students from similar backgrounds not in TRIO; and (4) the lack of
federal funding permits fewer than five percent of eligible youth and adults to be served through
TRIO (in 2001, 11 million needed TRIO) (Fields, 2001, as compiled from TRIO). TRIO
Programs are still reaching only a small portion of the students that need their services and
programs.

In the 1998 Amendments to the Higher Education Act of 1965, President William Clinton
endorsed another preparatory program similar to TRIO, which is called Gaining Early
Awareness and Readiness for Undergraduate Programs (GEAR UP). GEAR UP is also an early
intervention program designed to improve the pre-college preparation and college success rate of
low-income students. The program is under the auspices of the Office of Postsecondary
Education at the U.S. Department of Education. GEAR UP’s mission “is to significantly
increase the number of low-income students who are prepared to enter and succeed in
postsecondary education (Fullinwider & Lichtenberg, 2004, p. 198 citing U.S. Department of

Education, www.ed.gov/programs/gearup).
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The program starts when eligible students are in middle school (7" grade) and follows
them through high school graduation. GEAR UP has two components: (1) a public/private
partnership grant program, and (2) a state grant program, which includes college scholarships for
eligible students. GEAR UP offers six-year grants to states and partnerships to provide services
to high-poverty middle schools and high schools around the country (U.S. Department of

Education, www.ed.gov/programs/gearup). Institutions of higher education (IHEs), local

education agencies (LEAS), and state education agencies (SEAs) may apply for the grants. In
addition, partnerships should consist of at least one college or university, at least one low-income
middle school, and at least two other partners, such as community organizations, businesses,
religious groups, student organizations, SEAs, LEAs, and parent groups (U.S. Department of

Education, www.ed.gov/programs/gearup). Sarah Flanagan, a representative of the National

Association of Independent Colleges and Universities (NAICU), mentioned that usually
federally funded scholarships become the anchor piece of a student’s financial aid package and
are then supplemented by other state, private, and institutional funding (Fields, 2001). GEAR
UP scholarships, however, are last-dollar awards, meaning they can only be tapped into after
other available sources have been used (Fields, 2001). Thus, the GEAR UP scholarships can be
restrictive and less beneficial to students who can use all the money they can get for college.
Since GEAR UP began in 1991, well over one million students have been served by the
program in almost every state in the union. Many people in the post-secondary and pre-college
communities celebrated GEAR UP as the missing piece to the federal government’s efforts to
provide educational opportunities to low-income students — the comprehensive middle school
piece (Fields, 2001). Today, given the current political and legal climate, both GEAR UP and

TRIO are struggling for funding and are reaching a point of trying to coexist. While TRIO
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Programs primarily serve high school students and college undergraduates and GEAR UP serves
middle school students, some Congressmen on Capitol Hill along with members of the Bush
administration have inquired about whether the country needs both programs (Fields, 2001).
Some say that “The question isn’t whether TRIO and GEAR UP can coexist at the practical
level: The evidence of that is ubiquitous. The bigger question is whether GEAR UP can be
made into something that the higher education community can embrace without jeopardizing
other programs” (Fields, 2001 quoting Becky Timmons of the American Council on Education).
Perhaps, an even bigger question is whether the federal government would want TRIO and
GEAR UP to coexist. Since the federal funding for TRIO and GEAR UP are up for grabs, Fields
(2001) found that the government is now exploring the idea of cutting one or two of the TRIO
Programs and cutting funding for GEAR UP.

In 2000, the six TRIO Programs received a total of approximately $630 million in federal
funding, and GEAR UP, in its second year, received $200 million in federal funding for seventy-
three partnerships in seven states (U.S. Department of Education,

www.ed.gov/programs/gearup). In 2006, TRIO Programs and GEAR UP were not appropriated

any monies and were going to be eliminated (Council for Opportunity in Education, 2006).
After several Congressmen stepped in to defend the programs, the House of Representatives
passed HR 3010 and helped TRIO maintain its 2005 funding of $836.5 million (Council for
Opportunity in Education, 2006). GEAR UP received over $303 million and funded 175 new
partnerships and 40 states (U.S. Department of Education, 2006).

Thus far, TRIO and GEAR UP generally on a whole have been spared over the past few
years, but Upward Bound and Talent Search, which are individual TRIO programs, apparently

remain targets for elimination. According to the proposed 2007 budget, Upward Bound and
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Talent Search will lose over $454 million in federal funding (Council for Opportunity in
Education, 2006). The majority of the states that will lose the most funding and where the most
projects will be affected are in places that have high populations of low-income and minority
residents. For instance, some of the states losing the most Upward Bound and Talent Search
funding are California, Texas, Alabama, Illinois, New York, which are slated to lose
$44,758,527, $31,794,633, $19,879,817, $17,762,184, and $15,063,692, respectively (Council
for Opportunity in Education, 2006). The District of Columbia, the nation’s capital, is one of the
top 15 areas where the largest number of students will be impacted by cutting programs (Council
for Opportunity in Education, 2006). Coincidentally, the U.S. Census Bureau reported that the
District of Columbia, Louisiana, Texas, Alabama, and Oklahoma are among the top 15 states
with the highest percentages of children under the age of 18 living below the poverty level (U.S.
Census Bureau, 2005) (see Table 2). Additionally, the Census Bureau’s records indicate that
California, Texas, New York, Illinois also are among the top 15 states in the country to have the
largest populations of Latino and multi-racial populations, while the District of Columbia,
Louisiana, Georgia, and Alabama, are among the top 15 states to have the largest number of
African Americans (U.S. Census Bureau, 2005). The best opportunity of attending college and
beyond for most of the students from the above-referenced states may come only from the

services that Upward Bound and Talent Search have provided for so many years.
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Table 2: Top 15 States Impacted by Upward Bound and Talent Search Budget Cuts

Ranking of 15 States Where Most
Students are Affected by Funding Loss

States with Highest % States with Highest % States with Highest %
of Children Below Poverty of Blacks of Some Other Race*
California X
Texas X X
Alabama X X
Illinois X X
New York X X
District of Columbia X X X
Pennsylvania
Oklahoma X
Georgia X X
Ohio
North Carolina X
Louisiana X X
Florida X
South Carolina X
Kentucky X

* The United States Census Bureau defines "Some Other Race" as those individuals who categorize themselves as being of Hispanic or Latino
descent, such as Mexican, Puerto Rican, and Cuban, or as bi-racial or multi-racial.
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Historically, Upward Bound has received the most federal funding out of all the TRIO
Programs. For instance, in 2000, when the TRIO Programs received $630 million in federal
funding, $249.7 million went to Upward Bound programs. Upward Bound itself has been on the
chopping block for the two successive budget years of 2005 and 2006 (Council for Opportunity
in Education, 2006). Upward Bound still may be eliminated. At minimum, some serious
changes regarding how Upward Bound is run and the students’ eligibility requirements may
harm the program.

Recent newsletters issued by the Council for Opportunity in Education (2006) indicated
that eligibility requirements now would include emphasis on state assessment tests when
accepting students for the program and limited eligibility for students entering the ninth grade.
Specifically, as of October 23, 2006, Upward Bound grantees are responsible for recruiting twice
the number of students - half will be assigned to Upward Bound programs and the other half will
be assigned to a control group that will not receive any services (Dervarics, 2006). The
Department of Education claims that since Upward Bound now has a very limited budget this is
the best way to evaluate the program’s effectiveness and service the students who need it the
most (Dervarics, 2006). Therefore, in another change, all potential Upward Bound students need
to be low-income. Moreover, at least 30 percent of the students must qualify as academically at-
risk, which means they have not scored a proficient rate on math and language arts assessments
in eighth grade, or they have below a 2.5 GPA and have not taken rigorous math courses by
eighth or ninth grade (Dervarics, 2006). Organizations and people in opposition argue that the
changes to Upward Bound will overwhelmingly take away the rights and privileges from which
most of the eligible students, who are predominantly students of color, have benefited

(Dervarics, 2006). For example, the academically successful students who still have barriers to

69



attending college, are still financially needy, or are first-generation students will suffer for
making good grades or not being poor enough (Dervarics, 2006). The U.S. Department of
Education also will limit Upward Bound enrollment to academically at-risk ninth-grade students
and some new tenth-grade students; new juniors and seniors will no longer be able to enter the
Upward Bound program (Dervarics, 2006). What will happen to the juniors and seniors who just
need that extra academic support or drive to attend college, but have not heard of or been
exposed to Upward Bound’s services?

Given all this information, it seems like the U.S. Department of Education does not
understand the devastating impact that these changes will have on Upward Bound and the
students it serves. More than 91 percent of Upward Bound students who graduate high school
immediately enter a post-secondary education program (Council for Opportunity in Education,
2006). Furthermore, 95 percent of Upward Bound students come from families with income
levels below 150 percent of the poverty level; the remaining students are selected from families
where neither parent has a college degree (Council for Opportunity in Education, 2006).

Upward Bound, the other TRIO Programs, GEAR UP, and the CLEO program may not
be the only federal initiatives that have experienced many trials, tribulations, and changes
throughout the years that seem likely to continue. At minimum, these programs’ original intent
and their potential reach to students are being diluted. Perhaps it is not a mistake that the states
losing the most funding for TRIO Programs are the same states with the highest numbers of poor
minorities in this country. It appears as though the people who are in need are the people being
cut out of America’s pie of educational and economic opportunity because they are too needy.
The programs that started out fighting the war on poverty may be the same programs that result

in war against the impoverished people of color. In the United States, individuals over the age of
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16 who have not earned a high school degree on average earn more than three times less than a
person with a graduate or professional degree (i.e. $18,435 v. $57,785) (U.S. Census Bureau,
2005). There seems to be a correlation between race and social class in society, and education
seems to be the only mechanism that may close the racial and socioeconomic gaps in this
country. If programs like TRIO, GEAR UP, and CLEO are annihilated, the gaps will continue to
widen. America - the land of democracy and freedom will increasingly become America - the

land of the haves and have nots.

2.1.5 The Origins and Development of Critical Race Theory

Critical race theory (CRT) is a legal studies movement that was started in the 1970s by legal
scholars who were disenchanted with legal analysis and civil rights legislation as they related to
race, racism, and power in American society. CRT is an outgrowth of, and separate entity from,
an early leftist movement called critical legal studies (CLS), which challenged the traditional
legal scholarship that focused on doctrinal and policy analysis in favor of a form of law that
spoke to the specificity of individuals and groups in social and cultural contexts (Ladson-
Billings, 1998). CRT scholars challenged the CLS movement and its limitations in addressing
specific issues of race and the law (Tate, 1997). One of the biggest limitations for the CRT
founders was that the CLS theorists assumed that racism was analogous to other forms of class-
based oppression, which was largely a function of a hierarchal social structure. The CRT
founders believed that racism should be associated with the substantive rights that people of
color had been denied throughout history because of race (Bell, 1984; Crenshaw, 1988; Delgado,

1987; Tate, 1997).
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New approaches were needed to deal with the color-blind, subtle, or institutional forms of
racism that were developing and an American public that seemed tired of hearing about race
(Delgado & Stefancic, 2001). Thus, the 1970s gave birth to the critical race theory movement
through the initial founders - Derrick Bell and Alan Freeman (Delgado & Stefancic, 2001). In
the early 1980s, several law professors and students joined the CRT struggle of addressing race
and the law, namely Richard Delgado, Lani Guiner, Mari Matsuda, Charles Lawrence, Patricia
Williams, and Kimberlé Crenshaw (Tate, 1997). Critical race theorists insisted on “a complete
reinterpretation of civil rights law with regard to its ineffectiveness in addressing racial
injustices, particularly institutional racism and structural racism in the political economy” (Lynn
& Adams, 2002 citing Parker & Lynn, 2002, p. 9). These theorists needed society to understand
that race and racism were fundamentally ingrained in American social structures and historical
consciousness and hence shaped this country’s ideology, legal systems, and fundamental
conceptions of law, property, and privilege (Bell, 1984; Crenshaw, Gotanda, Peller, & Thomas,
1995).

CRT analyzed and challenged race and racism in the law and society while also
recognizing the socially constructed nature of race (Lynn & Adams, 2002). Critical race
theorists questioned liberalism and liberal theory as another way to maintain the status quo.
According to Lawrence (2001), liberal theory focused on protecting the liberty of an
autonomous, disconnected human being, in which freedom, rather than equality is treated as the
highest political value. The liberal legal theorist believes that racism consists of isolated
discriminatory practices 